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Supreme Court of Appeals of Virginia 
AT R I CHMOND 
Record No. 3833 
VJRGI KIA: 
I n ilte Supreme Court of Appeals held at the Cour t-Library 
Building in tl 1c City of Richmond on Friday the 2-:1:th day of 
November , 1950. 
I KT ER-OCEAN I NSURANCE COMP ANY. 
Plaintiff in Enor, 
against 
HAL I-I. HARKRADER, D efendant in Error. 
F rom the Corporation Comt of the City of Bris tol. 
Upon tbe p cti.tiou of I nfor -Oc()an I mmrnnce Company a 
writ of enor and s11 persedeas fr; awar d<?d it to a judgment 
r endered by th e Corpornt-iOll Oonrt of the city of B ri stol on 
the 27th day of ,J unc, 1930, in a C'ertaii1 notice of motio11 for 
ju<lgrne11t then ther ci11 cl <:>pencli11p; wherein H al IL Harkrader 
was plaintiff and the i-aicl petitioner \\'[18 dcfenda11 t, upon the 
p eti tioner , o r Rome 011(' for it, P111rri1tg· i1lfo bond with suf-
ficirnt Rccu r ity befor e t he clerk of the' sn id corp01"11ion conrt 
i u the penally of fh-c i11onsn11<1 dollar s, witl1 condi tion a s the 
law directs. 
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page 4 r vVe fi nd : 
We the jury :find for the plaintiff in the sum of $4,102.00 
plus legal interest from date claim was filed January 5, 1950, 
until pa id. 
A. L. S~ODGRASS, 
Foreman 
• • t< • • 
page 20 r 
• • $ ,so • 
This day came tbe parties in accordance with their appear-
ance on yesterday, and tl1 c jury :1ppeared pursuant to their 
adjournment on yesterday, and the Defendant moved the 
court to steike t l1e evide11ce of the P laintiff, whicl1 motion the 
Court cloth deny. Defendant by counsel excepts. After re-
ceiving instructions from the conrt and hearing the argument 
of counsel, tl,e jury r efowl to their room to consider of a 
verdict and after some time r eturned into court liaving found 
the follo,ving verdict, to-wit : 
"We the ju ry find fo r the Phlintiff in the sum of $4,102.00 
plus legal interest from elate. claim was fi led January 5, 1950, 
until paid. A. L. Snodgrass, Foreman." 
Thereupon defendant by counsel, moved the court to set 
aside the verdict as c01 ,trn.1'Y to the law and the evidence and 
without evidence to support it, ancl on grounds stated in the 
r ecord, which motion the court cloth overrule. Defendant 
by counsel, excepts. Thereupon, it i s considered by the court 
that the plaintiff, IInl H. Harkrader, have and recover of the 
defendan t, Inter Ocean Insnnrn<'c Company, $4,102.00 the 
amount :fixed by the jury wiUa i11tcrest thereon at 6% per 
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annum from January 5, 1950, until paid, together with his 
costs in this behalf expended. 
To the action of the court in entering the judgment on the 
verdict of the jury, defendant, by counsel, excepted and the 
defendant having signified its intention to apply to the Su-
preme Court of Appeals for a writ of error herein, on motion 
of defendant., execution of said judgment is suspended for a 
period of 90 days, conditioned on the defendant or 
page 21 } someone for it, giving suspending bond in the 
penalty of $500.00 within 15 days from this date .. 
• • • • 
page 24} 
• • 
NOTICE OF APPEAL AND ASSIGNMENT OF ERROR. 
Filed: August 19, 1950. 
BERTHA R. DRINKARD, 
Clerk 
By C. R. (illegible) 
Deputy Clerk 
To: Hal H. Harkrader. 
You are hereby notified tl1at the undersigned will apply to 
the Supreme Court of Appeals of Virginia for a writ of error 
from a final order entered on the 27th day of June, 1950, sus 
taining· the verdict of the jury ·finding ior the plaintiff. 
You are further notified that the undersigned will rely upon 
the following· assignments of,. error: 
(1) The Court erred in overruling defendanPs motion to 
strike the evidence of the plaintiff. 
(2) The Court erred in giving Instruction No. M. 
(3) The Court erred in g·iving Instructfon No. 1. 
(4) The Court erred in giving Instruction No. 4-A. 
( 5) The Court erred in refu~ing to 'give Instruction No. A 
tendgred by defendant. 9? · · 
Lf w 
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( 6) The Court erred in refusing to give Instruction No. B 
tendered by defendant. 
( 7) The Court erred in refusing to set aside the 
page 25 ~ verdict of the jury. 
INTER-OCEAN INSURANCE COMPANY 
By: FRANCIS Yv. FLANNAGAN 
Of Counsel for Inter-Ocean Insurance 
Company 
Copies of the foregoing Notice.of Appeal and Assignment 
of Error were delivered to us this 18th day of August, 1950. 
page 6} 
GEO. 1vL WARREN 
~.,LOYD H. ROBERTS 
Attornevs for Hal H. 
Harkrader 
• 
HAL H. HARKRADER 
having been first duly sworn, was examined and testified ~ 
follows: 
DIRECT EXAMINATION. 
By Mr. Warren: 
Q. Your name is Hal H .. Harkrader f 
A. That's right. 
Q. Yon were born and reared in Bristol f 
A. Yes,. sir. 
Q. How old are you Mr. Harkrader f 
A. Fifty-four. 
Q. When did you liave this accident which caused the loss 
of your legf 
A. On May 18, 1949. 
Q. Tell the jury just what happened with reference to that 
accident, how it happened and what the accident was. 
A. "\\Tel(, on ~lay 18, 194'9, at noon, I was uptown 
page 7 ~ and I hurriedly got in the car to ride down to the 
station with another man. I struck my knee on the 
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door handle., a pretty severe lick, and it was just like hitting 
your crazy bone1 it didn't last half a minute, three-quarters. Well, I didn't give it any concern, until three days later, the 
21st on Saturday morning, my knee began swelling. I called 
Dr. Richardson in and he removed what he called 52. cc. of 
bloody pus from my knee and asked me what I had struck and 
I told him. He said he thought I would be all right. I was 
only in one day and then it p:ot worse. 
Q. Now just go ahead and tell the progress that occurred, 
if any, with reference to that injury and what followed. 
A. Well, I had fallen arches, so I went to Dr. Riddle, a 
foot doctor, to see if I needed arch supports. 
Q. I mean after the injury. I will come to the arches di-
rectly. I want to you to start with Dr. Richardson's treat-
ment in which he drew this 50 cc. of bloody pus. Then what 
was the condition of your knee from there on 1 
A. Well the condition of my knee from there on was all 
rig·ht except around yon mighf say the big· toe, it stayed col~ 
at one little area, stayed cold. 
Q. Well, how did it progress from then on Y Did yon go 
to the hospital? 
A. "\Vell, I went to a doctor l1ere and he in turn 
page 8 ~ sent me to the University of Virginia. 
Q. vVliat doctor did you go to here! 
A. Dr. Charles Harkrader. 
Q. He sent you to the University of Virginia? 
A. That's right. 
Q. Tell the jury just wlmt occurred when you got to the 
University of Virginia and what they told you. 
A. I had an examination bv Dr. Crutchfield and he told me 
this was a vascular-I had a vascular trouble that probably 
had been c9ming· on for 15 or 20 years, but that the injury 
by the car door certainly expedited matters and caused me 
to lose my leg. I was taking the chance of losing my leg, 
but he could perform a sympatl1ectomy operation.: releasing 
blood nerves or something·, and that would create more blood 
to the foot. 
Q. Did he perform that operation? 
A. Yes, sir. 
Q. Did thnt operation give you any relief or not? 
A. Very little. He told me it was vascular trouble or 
Buerg·er 's disease, he didn't know whirh. 
Q. That was nothing more or Jess than arterio8clerosis? 
A. That's right. 
6 Supreme Court of Appeals of Virginia 
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Q. Hardening of the arteries? 
A.. Tba t is right. 
pag;e 9 ~ Q. How long was it from the time that Dr. Rich-
ardson treated you and withdrew that fluid from 
your knee until you went to the hospital 7 
A. "'\V" ell, that was 1\fay 21 he withdrew the fluid and I went 
to the hospital on June 6. 
Q. How long did you remain at the hospital¥ 
A. Eight days. 
Q. What year was that? 
A. 1949. 
Q. You stayed eight days? 
A. That's right. 
Q. Did you come back to your home? 
A. Yes, sir. 
Q. Then what occurred when you ~ot back homef 
A. I remained in for---my leg· continued to get worse and 
worse, until I had to have it amputated. 
Q. ·what symptoms were there as it continued to get worsef 
A . • Just remained cold around the index toe. 
Q. When did you go back to the hospitaH 
A. On ,July 24. 
Q. 1949? 
A. That's right, 1949. 
Q. For what purpos(.'.) did you return then 1· 
page 10 ~ A. For an amputation. 
Q. Did you have that amputation f 
A. On July 25. 
Q. Which leg was that! 
A. The right leg. 
Q. "\Vhere was it amputated? 
A. Just a hove the knee. 
Q. And you are now using an artificial limb¥ 
A. That's rigllt. 
Q. Mr. Harkrader, up fo the time that you injured your 
knee by gettin!,?; into tl1at. car, had you ever had any trouble· 
with your feet f 
A. I had never dreamed of anv trouble like this. 
Q. "\Vell, had you had any arch· trouble Y 
A. Fallen arclies is all. 
Q. To whom did yon go for that? 
A. Dr. Graham in Richmond, about twenty years agc,~. 
Q. Was that his diagnosis? 
A. Yes, sir. 
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Q. Did he treat that and in what way? 
A. By using arch supports. 
Q. Did that relieve you? 
A. Yes, sir .. 
Q. Did you finally or not discard those arch supports f 
A. .. No, sir. 
page 11 } Q. You have continued to wear them f 
A.. Yes, sir. 
Q. Since that time, since you had that diagnoeis of fallen 
arches, what if any effect has it had upon your activities and 
your power of locomotion 7 
A. Well, I have been very nctive. 
Q. Did you up to the time that you injured your knee have 
any dream or idea that you had any vascnlar trouble? 
A. None whatever. 
Q. Did you ever lmow you had any arteriosclerosis Y 
A. No, sir. 
Q. Until you went to the University of Virginia Y 
A. No, sir. 
Q. Did Dr. Harkrader tell you anything? Did he give you 
any diagnosis of arteriosclerosis f 
A. I think he intimated it. I am not too sure about that. 
Q. That is why he sent you to the University? 
A. Yes, sir. 
Q. What activities have you engaged in with reference to 
sports f 
A. Well for the year prior to this I never missed-
Q. I mean since the time you had this treatment 
page 12 } for fall en arches. 
A. Well, I lmve played golf, fished and various 
things. 
Q. Have you hunted? 
A. Yes., sir. 
Q. Have you frog hunted at night f 
A. No, sir. 
·Q. You have never clone thaU 
A. No, sir. 
··Q. You have bird hunted? 
A. Yes., sir. 
Q. Have you walked any distance? 
A. Miles. 
Q. What has been your practice with reference to conduct-
ing your own business? 
A. Have been running it. 
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Q. On your feet how much of the day Y 
A. Oh, eight or nine hours. 
Q. Did you ever have any symptoms of which you were 
conscious or which you had any knowledge that you had any 
vascular trouble until this accident occurred Y 
A. No, sir. 
Q. Did you ever have any coldness or numbness in your 
feet or legs up to the time the accident happened Y 
A. No, sir. 
page 13 ~ Q. When was the first time that you learned or 
had any idea that you had vascular trouble known 
as arteriosclerosis ? 
A. That was ·at the University of Virginia ·Hospital on 
June 6, 1949. 
Q. 19497 
A. That is the first time. 
Q. The first you ever heard breath of it Y 
A. Yes., sir. . 
Q. Now then, Mr. Harkrader, at the time you were injured, 
what accident policy, if any, did you have? 
A. I had one-I had just one Inter-Ocean Insurane.e Com-
pany policy. 
Q. That is the policy that is involved here todav and the 
one tba t is being sued on 7 . " 
A. That's right. 
Q. What does that policy provide with reference to ·the 
loss of a limb Y 
Mr. John Fla~nagan: We object. The policy is the best 
evidence. 
Mr. Warren: Just lend me the policy then. I wanted to 
try to save time. 
Q. What does it provide, Halt 
A. Total amount? 
Q. Yes. 
· page 14 ~ A. $4,102.00, I believe .. 
Q. Well, $4,000.00i 
A. $4,000.00. 
Q. The other was hospital 6t 
A. That's right. 
Q. $4,102.00. Had you kept the· premiums paid on that 
policyf 
A. Yes., sir .. 
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Q. I want you to tell the jury who took the application for 
that policy. · 
A. Bradley Lewis. 
Q. That is Mr. Bradley Lewis who is present here in the 
courtroom? 
A.. Yes, sir, that's right. 
Q. Was he or not the agent of Inter-Ocean Insurance Com-
pany? 
A. That's right. 
Q. Tell the jury the circumstances under which you took 
that policy. 
A. Well, he called-
Q. ·when it was., etc. 
: I 
Mr. John Flannagan: ,ve object because it is immaterial. 
Mr. Warren: I think it is very material, your Honor. 
The Court : Overruled. 
page 15 ~ Mr. Jolm ~,lannagan: We except to the rulin·g 
of the Court. 
Mr. Warren: The circumstances when he approached you 
with reference to the application. 
The Witness: Well, I signed· the application on the night 
of March 15th. He had been there over a period of probably 
30 days, I would say five, six or seven different times, trying 
to sell the policy. 
Q. At that time did you have an accident policy? 
A. No, sir. 
Q. How long had it been since you bad had an accident 
policy? 
A. Since 1944. 
Q. I want that date you signed the policy. 
A. March 15, 1949. · 
Q. That is wl1en you signed the application? 
A. That's-right. 
Q . .And as a result of that application you got the policy? 
A. That's right. 
Q. How long was it after you signed the application until 
you got the policy T 
.A. Lacked two dnys of two months. 
page 16 ~ Q. Don't you .remember the date on which you 
received the policy, actually rClceived the policy? 
A. I believe it was :May 2 or right about that time. It was 
issued on the 13th. 
Q. And you signed the appJication on March 15th? 
.A. That's right. 
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The Court: Are you all treating the policy as an exhibit 
in the case? 
Mr. Francis Flannagan: Yes, your Honor, it was filed 
with the pleadings. 
Mr. Warren: \Ve want to introduce this policy at this 
stage, if your Honor please, as an ~xllibit to :Mr. Harkrader's 
testimony, marked Exhibit 1, Harkrader. 
The Court: Let it be identified. 
Mr. John Flannagan: That policy Bhows that the applica-
tion is attached. 
Mr. ·warren: And tl1e application is attached, a photo-
static copy, to the polic~r, and it is ah:;o made a part of the 
Notice of Motion, the policy is, and the application. 
· (The document above described was marked and filed Ex-
hibit No. 1., ·witness H. H. Harkrader.) 
Q. Now you say he came to you five, six or seven times 
soliciting this iusurancef 
A. Yes, sir. 
page 17 r Q. At that time you had no accident insurance°! 
A. That's right . 
. Mr. Francis Flannagan: l\fay it please the Court, we want 
the record to show we are objecting to this line of testimony 
all the way throug·h, and the Court is overruling the objection 
and we are excepting, if we rnig·ht. 
The Court : 1\.ll rigllt. 
Q. Please tell the jury what,. if anything, was said by this 
agent of the company at the time you made the application 
with reference to any heart trouble. 
Mr. John Flannagan: "\Ve object because the application 
is the best evidence. 
Mr. ,·v arren: All right, sir. 
The Court : Sustained. 
Mr. Warren: At this stage I want to read it and ask him 
if he signed that. I will liave to take time to look for it. 
Q. I will ask you to read the answer in that application to 
Question 15. 
A. Had some had teeth which made heart irregular ( skip 
beats). After-a short time after examination no more 
trouble. This happened several montl1s ago. 
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Q. vVhat, if anything, did the agent of the Inter-Ocean In~ 
. surance Company who took this application say 
page 18 } with reference to including that in your. applica-
tfon i 
~Ir. Francis Flannagan: "\"\Tait a mimlte., we object to this, 
, your Hon qr.. It is _pure hearsay,, 
~Ir. Warren: That is the c_ompany talking through its 
ag·eut, your Honor. 
The Court: You read what was in the application. 
Mr. "\Varren: Yes, sir. 
The Court: You want to show what the agent said in re .. 
sponse to tlmU 
Mr. Warren: No, sir, as to whet.her or not he should put 
that in the application. 
The Court: '\Vell, it is in thern, isn't it f 
:M:r. vVarren: Yes., sir, but I want the company's attitude 
toward it.· 
Mr. Roberts: He is cl1ai:ged with making untrue answers. 
Mr. Haynes: If your Honor please, I don't believe the 
agent would be the agent of the company in the sense of bind-
ing the company if he told him to make untrue answers. 
In other words, tl1e question is what the application shows 
and whether it was true or false and what the effect of that 
was. 
Mr. Warren: ,ve take t11e position, your Honor, and we 
have ample authority for it---I am not going to 
page r9 ~ mention it in the presence of the jury-that this 
agent had unlimited and unbounded authority to 
make any representnt.ion with referenc-e to that representa-
tion and we will ask the jury to retire if the gentlemen object 
to that. 
The Court: I will let the jury go in the room a moment, 
please. 
,vHEREUPON, the Jury retired and the following pro-
ceedings were had in their absence: 
• • • 
page 24 ~ 
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The Court: Gentlemen, the Court "'ill sustain the objec-
tion at this state of the case. There is no controversy up to 
now as to whether there were any mis-statements in the ap-
plication. The only question now is whether a correct state-
ment in the application was at the instance of the as8ured, 
over the objection of the agent, and that is immaterial. 
Mr. Warren: The defendant excepts to the action of the 
C.nurt for the reasons stated. 
• • e 
page 26 r 
.. 
• • • 
Q. Now Mr.- Harkrader, so much for that policy, that is the 
policy that is being sued on here. You are charged here with 
having made a wilfully false answer to a question. You are 
charged with ma.king a false answer to Question 11 in this 
application for the policy that is being sued on. The ques-
tion is: 
"Has any application for life, accident or sickness insur-
ance been declined, postponed or withdrawn or policy can-
celled or renewal refused l'' 
And to that question you answered ''No''. That is the 
fact, is it not, that you did answer ''No'' 1 · · 
A. Yesl sir. 
Q. Now had you made an application to tl1e Massachusetts 
Protective Association 1 
A. Yes., sir. 
Q. Prior to the time tllat you made this application? 
A. Yes.,. sir. 
Q. How long was it prior to this application that you made 
your first application to the Massachusetts Pro-
page 27 ~ tective Association! 
A. Three years approximately. 
Q. What? 
A. About three years. · 
Q. ,v en who solicited that insurance 
A. The :first policy1 
Q. Yes. 
A. A fellow Wallace Hodge. 
Q. That was three years ago¥ 
A. No, that was 1933. 
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The Court: I think you misunderstood his q~estion. He. 
asked you when you made the application for the first policy. 
Mr. Warren: Your Honor, let me straighten him, if I can. 
Q. I asked you when yon made the first application to the 
Massachusetts Protective 1 
A. 1933. 
Q. Did you get that policy? 
A. Yes., sir. 
Q. How long did you carry that policy? 
A. Until 1944, when I voluntarily dropped it. 
Q. You voluntarily dropped itY 
A. That's right. 
page 28 r Q. You did that of your own accord? 
A. That's rig11t. 
Q. Well now during ihe time that you had that policy, did 
you make another application to the Massachusetts MutuaU 
A. Along about 1936 or '37, yes. 
Q. Who solicited you for that Y 
A. C. C. Brock. 
Q. Was he representing Massarhuset-ts Mutual then? 
A. Yes. 
Mr. Roberts: That is Massachusetts Protective Associa-
tion. 
Q. At that time, the 19:33 was in force f 
· A. That's right. 
Q. vVell, that was seeking to pyramid, give you additional 
policy- · . · 
Mr. Francis Flannagan: ·wait a minute, we are objecting 
to leading the witness. 
Q. Did you have a policy when he sought to issue another 
policy for you? 
A. I had a policy that the major part bad been used for 
and this agent was trying to sell me an additional policy to 
build back the coverage protection. 
Q. Did you sign that application? 
A. I signed that application. 
pag·e 29 ~ Q. How long- has that been? . 
A. That was ahout 14 years ago. 
Q. It was about 13 years from the time you signed this ap-
plication? 
14 Supreme Court of Appeals of Virginia 
IIal JI. Harkrader. 
A. That's right, 14 years. 
Q. Well, w by did you say "no" in tba t a pp lie a tion f 
Mr. Francis Flannagan: vVe object to this for the reason 
it is immaterial. He admits he answered the question "No". 
Why he answered it ''no'' is immaterial. 
Mr. Warren: I think he can make any explanation he 
wants to. It is for the jury to determine. 
The Court: He may state the facts related to the prior 
application. Sustain the objection to that question in that 
form. 
Q. Well, were you mistaken in that? 
Mr. John Flannagan: ·we object. 
Mr. Warren: In answering· "no". If a man can't correct .. 
his mistakes, I don't know what he could do. 
Mr. J olm Flannagan : A.11 right, go ahead. 
Q. 1'T ere you mistaken in that? 
A. I answered it "no'' and I was mistaken. 
Q. Well why were you mistaken f 
Mr. Haynes: Now we object for the reason it is imma-
terial. 
page 30 r Q. I will ask you this question. At the time you 
answered that quei;;tion "no'', did you remember 
having signed that application 13 years agof 
A. No, sir. 
Mr. Francis Flannagan: ,v nit a minute. 
The Court: Objection overruled. 
l\fr. John Flannagan: "\Ve except. 
Q. You just didn't remember having done it? 
The Court: Sustain the nbject to the last statement. 
l\fr. John Flannagan: He is just asking leading questionsr 
We object to the last question. 
Mr. ·warren: Show for tlw record it is withdrawn. He· 
said he forgot it when lie answered "no". You sustained the· 
objection and I am withdrawing the one you sustained the· 
objection to. I am just repeating his answer .. 
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Mr. John Flannagan : The record shows you asked 4im if 
he answered the question ''no" and he said he clid. Then 
you asked him if he was mistaken in making the answer and 
he said "yes". Now is there anything_ else y9u want to ask 
h . 61 rm. 
Q. I did ask him this question, at the time you answered 
Question No. 11 in your application to the Inter-Ocean Insur- · 
ance Company for the policy under consideration, did you re-
member having signed that application to the 
page 31 ~ Massachusetts Protective 13 years ago 7 
Mr. John Flannagan: ,~ve object because it is irrelevant 
and immaterial. 
The Court: Objection overruled. 
:Mr. ,John Flannagan: vVe except to the ruling of the Court. 
The Witness: No, sir. 
The Court: .AU right. 
Q. Now you are charged here with having done that know-
ing·ly. I will ask you if you ever received notice~ any notice 
from that company that t11ey had refused that application? 
A. No, sir. 
Q. You never got any notice from them at all? 
A. No, sir. 
Q. Did you contact or communicate with them in any way? 
A. No., sir. It just died. The agent-
Q. Did the agent write yon f 
The Court: Let him finish his answer. You don't let him 
· finish. 
(Last question and answer read.) 
Mr. J olm Flannagan: Finish your answer. 
The ·witness: The agent at the time of taking the applica-
tion was not expecting the delivery of a second 
pag·e 32 } policy. He was merely trying to get it over . 
• • 
page 36 ~ 
• • 
Q. Now if I get you straight, you paid the last premium 
June 5, 1949-I mean gave notice June 5, 1949, and the Uni-
16 Supreme Court of Appeals of Virginia 
Hal JI. Harkrader. 
versity gave them notice. You paid this check on August 25, 
1949,-and they accepted itf 
A. That's correct. 
Q. Did they ever return the two premiums you had paid! 
A. Yes, they did. They returned one check later 
page 37 ~ for $90.00. 
Q. When was that Y 
.A. That was in October, the 17th, I believe, middle of Octo-
ber. 
Q. Have they ever returned this premium of $35.75 Y 
A. The $90.00 included that. 
Q. Both of them? 
A. Both of them. 
Q. But they didn't return them until Oetoberf 
A. Middle of October. 
Q. Vf asn 't that when they paid it into conrU 
A. They had mailed me a check prior to that, about Octo-
ber 17, they mf,liled me a check for $90.00, which I returned 
to them. · 
Q. And then they paid it into court 1 
A. That's right. 
Mr. Warren: I believe you may ask him. 
CROSS EL.\.MINATION. 
By Mr. John Flannagan: 
Q. Mr. Harkrader, in 1933 you took out a policy with the 
Massachusetts Protective Associntion cov~ring health and ac-
cident insurance, is that correct Y 
A. Yes,, sir. 
Q. That was a nQn-canccled policy 6l 
page 38 ~ A. Yes, sir. 
Q. You carried that policy until 1944 t 
.A. Yes., sir. 
Q. While that policy was still in fore~; namely, on Decem-
ber 26, you applied to the Massachusetts Protective Associa-
tion for additional health and accident insurance 2 · 
.A. That's correct. 
Q. That application., that is tlle December, 1936, applica-
tion to the Massachusetts Protective Association was turned 
down, I believe you stated 1 · 
A. As far as I know. I never did hear. 
Q. As a matter of fact, you knew it was turned down? 
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A. No, sir, I was not expecting it. The agent didn't ex-
pect it. 
Q. Why didn't you expnct itt 
A. The agent at that time said that he didn't think they 
would ever issue two policies, on ono man, because I had used 
a portion of the first policy up and he was trying to build it 
back up by getting an additional polic.y. 
Q. You had a pretty· bad lrnalth and accident record under 
the 1933 policy, isn't that correct f 
A. I don't think that is too bad. I had septic sore throat 
and I had au accident, burned my leg. I didn't have any more 
from 1936 to 1944, I dou 't think. 
page 39 ~ Q. Ou January 21, 1934, they paid you under the 
. 1933 policy, $187.50 for septic throat, is that right? 
A. That's correct. 
Mr. Warren: If your Honor please, we are objecting to 
this. It is not material lJccause it doesn't bear upon the de-
fense made here at all. 
The defense is that he had arterim;clerosie. Now they are 
trying to defeat him because he had ~eptic sore throat and 
had an accident by burn. It is not in their grounds of de-
fense. It is not a defense in this case. Therefore, it imma-
terial. 
Mr. John Flannau·an: It .fits in the 2:rounds of defense and 
it is in the application that was filed ;ith the currerit policy 
that is sued on. 
The Court: Gentlemen, it looks like it is coming to that 
point. Are we going to try the bona fides of his claim under 
the Massachusetts ProtectiYe .Association policy? If not: that 
evidence is immaterial and beside the issue in this case. It 
is not a question of whetlJer his claim js bona fide. but whether 
they cancelled them and why; whether they cancelled the 
policy and why. 
l\Ir. John Flannagan: l\f ay it please the Court: we think 
this evidence is not only material but vital to the defense. 
v\T e have set up this defense in our grounds of de-
page 40 ~ fense and tl1is evidence is contl'adictecl hv the ap-
plication for the policy sued on. " 
The Court: Of course., you are directing this evidence at 
your contention that he had prP,viously been cle<?linecl a policyY 
l\ilr. John Flannagan: That's right. 
The Court: Contrarv to his Rt.atement . 
. Mr. John Flannagan; .A.nd the rea8on why. I am showing 
why. 
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. The Court: The applica_tion doesn't go into the reason, 
does it? 
Mr. Warren: No, sir. 
The Court: It just goes into the fact of whether he had 
or had not. 
Mr. ,varren: All that is material to the issue in this case 
is whether or not his denial was wilful. 
Mr. John Flannagan: vVe will get to that when we reach 
it. 
'' Have you ever made claims for ind0mnity for accident 
or sickness? If so, state particulars.'' That was one of the 
questions on the application for the policy sued on. Now he 
didn't give these particulars. 
The Court: ·what did he answer to that question? 
Mr. John Flannagan: The answer: "The 
paµ;e 41 ~ Massachusetts Prote~tive Association several year 
ago.'' 
Mr. Warren: That was the agent's fault. 
The Court: Sustain the ohjP,c.tion. 
Mr. John Flannagan: "\Ye excPpt to tl1e ruling of the Court 
and I would like for the jury to he excluded so I can make an 
avowal. 
The Court: Gentlemen, go to your -room. 
WHEREUPON, the Jury retired and the following pro-
ceedings were had in tbei r absence : 
Mr. ,John Flannag·an: The dP-fendant avows that if the 
witness were permitted to answer, he would admit that under 
the policy issued to- him by the l\fas~achusetts Protective As-
sociation in 1933, he filed for and received payment on the 
following claims; namely, ,T anuary 21, 1934, claim for septic 
throat and it was pa.id in the amount of $187.50, which the in-
surance company paid. 
On January 1, 1935, he filed a claim for deep burn on left 
leg, went to sleep on radiator, in tlle sum of $112.50, which 
the company paid. 
On January 6, 1936, he filed a. claim for third degree burns, 
both legs, hot radiator, $112.50, which the company paid. 
January 31, 1937, he filed a clam for parotid gland, for 
$82.14, which the company paid. 
page 42 ~ On J anua.ry 12, 1938, he filed a claim for mumps~ 
The Court: For what? 
l\rr. John Flannagan: Mumps, in the sum of $42..86, which 
the company paid. 
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October 25, 1938, he filed a claim for infection of nail on 
left toe, in the sum of $75.00, which the company paid. 
In January, 1942, he filed a claim for sinus infection and 
laryngitis, in the amount of $42.86, which the company paid. 
Total amount being $655.36. 
Mr. Warren: Between what dates? 
Mr. John Flannagan : Between the dates that I have given, 
from January 21, 1'934, to .January~ 1942 . 
• • • • 
page 47} 
• • • 
By Mr. John Flannagan: 
Q. Mr .. Harkrader, were you ever operated on for appen-
dicitis? 
A. Yes., sir. 
Q. What year? 
A. 1933, I believe-very close to it, if not. 
Q. Who operated on you Y 
Mr. "'\Varren: We are objecting to this because it is not in 
the grounds of defense. 
The Court: Objection overruled. 
page 48 } Mr. ,varren: Exception .. 
Q. Who operated on you Y 
A. Dr. Copenhaver. 
Q. Dr. Nat CopenhaverY 
A. Yes,, sir. 
Mr. Warren: 19 whaU 
The ·witness: I think it was 1933. 
Q. Was it prior to March 15, 1949! 
A. I don't know. 
Q. I asked-
A. Oh, 1949? 
Q. Yes, sir. 
A. Oh, sure; yes, sir .. 
Q. Then you did not disclose tlmt fact on your application 
of March 15, 1949, for the insurance policy on which this suit 
is brought? 
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A. I was not asked none _of those questions yon read off . 
there by any agent. 
Q. Yon filed with your declaration in this case the original 
policy, did yon not t 
A. Did I sign it Y 
Q. Filed with your declaration in this case, yon filed it Y 
A. Yes,. sir. 
page 49 ~ Q. The original policy! 
A. Yes, sir. 
Q. That policy has been introduced Y 
A. Yes, sir. 
Q. The application that you made for the policy is attached 
to it and made a part of it¥ 
A. Yes, sir. . 
Q. I will hand. you the application and ask you if you were 
asked if you bad appendicitis Y Had you ever had appen-
dicitis? · 
A. I don't recall those various questions being asked me. 
Q. Will yon read Question 15 and see if Question 15 asks 
if you had ever had appendicitis Y 
A. That asks a whole lot of questions there. 
Q. I am asking you about appendicitis. 
A. I don't recall having been asked that question. 
Q. Have you read the question Y Read the question and 
see. 
A. '' Have yon now or have yon ever had tuberculosis, 
paralysis, rheumatism,, neuritis, appendicitis, hemorrhoids, 
hernia-
Mr. John Flannagan: That is far enough. 
The "\Vitness: There is various others there. I 
page 50 } don't recall any of those asked me. 
Q. I am talking about appendicitis now. 
A. No, sir, I don't recall the question having been asked 
me. 
Q. It is in the application Y 
A. Yes, sir. 
Q. You signed the application! 
A. Yes, sir. 
• • • 
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Q. At the time you applied for this policy were you suffer-
ing with your legs or feet in any way 7 
.A. No, sir. 
Q. Did it pain you to walkY 
A. I had fallen arches and if I walked too much, my arches 
would hurt, from overwalking, to some extent: 
Q. Your arches would hurt? 
A. Ankles put it. 
Q. How about the calves of your legs Y 
A. Well, I don't know as-maybe s1ightly above my ankles. 
I don't know whether you would call it calves of legs. I 
hunted and fished and never had any trouble like that. 
Q. Did you consult Dr. Crutchfieicl at the University Hos-
pital Y 
A. Yes, sir. 
Q. Did you tell Dr. Crutchfield that for about a year you 
had been suffering· from pains in the calves of your legs when 
vou walked? 
· A. I told him that I had-mv ankl~s had hurt me a little 
more in the past year than in former years with 
page 76 ~ fallen arches and he said I had a vascular trouble 
in addition. 
Q. I am asking you if you told Dr. Crutchfield that about 
a year tlle calves of your legs had been giving you trouble, 
hurting when you walked? 
A. The only thing· I· referred to, to Dr. Crutchfield, was 
fallen arches and ankles hurting from overwalking. 
Q. ·well, if Dr. Crutchfield testified that that is what you 
told him, you just don't remember it, is that right? 
M:r. ,varren: "\Ve object to referring to what Dr. -Crutch-
field testified to. 
The Court: Sustained. 
Q. You did consult Dr. Crutchfield f 
Mr. Warren: He said so. 
The Witness: Yes, sir. 
Q. You don't remember making tliat statement to him? 
A. I didn't make that statement. I made a statement to 
him that my arches and ankles had been hurting from over-
walking· during the past year, more so than in preceding 
years, sinoe Dr. Graham lmd advised me to use arch supports. 
Q. I will ask you if you made this statement to Dr. Crutch- , 
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:field: The patient said,,_that is you-that for about a year 
he had noticed that after ·walking two or three blocks his right 
leg, mainly the calf, would be quite tired and would ache. This 
pain had gotten worse in recent months''. 
page 77 ~ A. Not that type statement; no., sir. I only re-
ferred to fallen arches, because I didn't know of 
having anything· but arch trouble. 
Q. That is the time you consulted Dr. Crutchfield f 
A. Yes, sir. 
Q. Which was June 6, 1949 f 
A. Yes, sir. 
Q. Did you enter King's Mountain Memodal HospitaU 
.!.. Yes, sir. 
Q. In Bristol f 
A. Yes, sir. 
Q. "'When did you first eutcr? 
A. July 24, 
l\fr. "rarren: Wlmt year? 
The Witness : 1949. 
Q. Who were your physicians? 
.A. Dr. Tom Kuhnert and Dr. Char]e8 Harkrader, Jr. 
Q. Do you know what the records of King's Mountain Me-
morial Hospital show with ref ere nee to-
Mr. Warren: vVe object, the records a.re the best evidence. 
The Court: As to ,vhaU I didn't hear your question, as 
to the date? 
Mr .• John Flannagan : I hadn't finished. As to 
page 78 ~ the cause of your trouble and the length of time it 
had been running. 
Mr. Warren:· ,ve object. 
The Court: Sustain the objection. 
Mr. John Flannagan: I would like to know if counsel for 
the plaintiff is going to produce the records of the King-'s: 
Mountain Memorial Hospital? .... 
Mr. Warren: No, we won't produce them. If you want 
them get them yourself. 
]\fr. J oh:n Flannagan: We desire to ask the Court to issue· 
a sitbpoena duces tec11,m for the records. 
Mr. Warren: \Ve have no access to them that I know of, 
The Court: Who made the record? 
Mi;. Warren: We can g·ive y<>u our full permission to get 
them. 
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l\fr. John Flannagan: All right. 
The Court: Maybe you can handle that during the noon 
hour. ·why not first ask him about those things. 
Mr. J olm :B,lannagan : I tried to and the Court sustained 
the objection. 
The Court: No, I haven't sustained any objection. 
l\fr. John Flannagan: I asked him-
The Court: ,Just a moment. The Court 1s view 
page 79 ~ is this. Yon are undertaking to get into contra· 
diction by showing what something else shows, 
when you don't first g·ive this witness an opportunity to state 
the facts in ~·espouse to a question. · 
You haven't asked him about his condition and what was 
the matter with him when he entered the hospital on July 24, 
1949. Why produce the record f 
Mr. John Flannagan: I asked him specifically if he told 
Dr. Crutchfield his trouble. · 
The Court: I understand that. 
Mr. J olm Flannagan : He said he did not. 
Mr. Warren: He did not Ray that. 
Mr. Roberts: I object to that. He went to Dr. Crutehfield 
to find out what his trouble was. 
The Court: You haven't asked him a thing about his con-
dition at the time he entered King's Mountain Memorial Hos-
pital on July 24, 1949. Yet you want now to produee a record 
to show what it was. 
Mr. Flannagan: I asked him wlmt the record shows. 
The Court: That is not primary evidence on the ~ubject. 
Tba t is secondary evidence. 
Mr. J olm Flannngm1 : I will ask you if you made any state-
ments to the attending physicians when they were taking the 
ca·se history as to your trouble and how long it had existed Y 
page 80 ~ A. Yes, Doctor--I referred to Dr. Crutchfield. 
He said it might have been coming 011 15 or 20 
years. 
The Court: He is talking about the King's !\fountain Me-
morial Hospital. 
The Witness: rbat is the only thing I told them, I re-
f erred to the-the doctors can testify as to what they found. 
I don't know no more than he said that. 
The .Court: He is not asking· what Mr. Kuhnert and Dr. 
Harkrader found on your admission to the hospital in Bristol 
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on July 24, 1949. He is asking what yon told those two doc-
tors with reference to your condition on that occasion. 
The ·witness: I told them that I had been to Dr. Graham 
20 years. ago and had been wearing arch supports ever Ednce, 
I had fallen arches, is what I had always thought, and they 
said I had a vascular trouble, that was probably more effec-
tive than the fallen arches hurting me when I walked. That's 
all I know of anything said. 
The Court: What is the next question Y 
By Mr.John Flannagan: 
Q. Did you state to those two doctors that your present 
illness beg·an about one year ago. 
A. It got worse about one year Ilrior to that. It got to 
where it hurt a little more. I didn't notice it up until the 
year before that. Even tlle arches was not bothering me. 
Q. Did you make a statement that--and the rec--
page 81 } ords will so show, you were 54 years olcL white, 
male, admitted to the hospital with a chief com-
plaint of pain in feet and calves. Present Illness: Began 
about one year ag·o when he had claudication., 
A. I only made a statement that I had that trouble. I 
didn't know of any other trouble. no more than what Dr. 
Crutchfield told Ille. I didn't Jrnow of having any other 
trouble until Di·. Crutch.field told me. 
Q. Did you tell both Dr. Crutcl1field and the attending 
physicians at King·'s l\Iemorial Hospital you had been suffer-
ing with pain in the calves of your legs t 
· A. Well, I don't recall whether it was calves, ankles or 
above the ankle. It was anywliere above my ankle-ankle and 
probably a little above. I wouldn't say calves. 
Q. You know wl1ere you were suffering¥ 
A. I didn't suffer way up here (indicating). It was at the 
ankle. 
· Q. That is not the calf of the leg. 
A. That's all I ever have any recollection referring to, be-
cause I walked extensively. · 
Q. You didn't tell Dr. Cmtchfield about the pains in the 
calves of your legs Y 
The Court: You have asked abont Dr.· Crutchfield. 
Q. You didn't tell Dr. Kuhnert and Dr. Hark-
page 82 ~ rader about the pa,ins in .tl1e calves of your leg, is 
that righU 
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Mr. Warren: He has asked him that. 
The Court: Objection overruled. Read the question. 
(The last question was read.) 
The Witness: Well, I referred to ankles and possibly I did 
say calves, I don't recalJ now. It was above my ankles though. 




page 107 r "WHEREUPON, the deposition of Dr. Guy 
Richardson was read, and the objections made to 
questions. and answers contained in said deposition were ruled 
upon as follows : · 
Page 5, Line 9. 
Mr. Flannagan: We object to that pa.rt of the answer based 
upon hearsay. He didn't examine him after the visit to the 
home. 
The Court: Sustain the objection. 
Page 5, Line 21. 
J\fr. Flannagan: We object to that part of the testimony 
based upon hearsay. 
The Court : Did he see llim after he came back? 
:Mr. ·warren: Yes, sir. It says, "Did you consult with 
him after you got back here?" Answer : "Yes, sir." "And 
that was how you learned that he bad the phlebitis Y" "Yes, 
sir. Well, I talked to bis doctors too." 
The Court: Are you insisting on the objection? 
Mr. John Flannagap: Yes, sir., he didn't examine him af-
ter he got back. He just talked to him. 
Mr. Warren: He consulted with l1im. 
The Court: I will overrule the objection at that . stage 
and see whether he had any further opportunity to examine 
him. 
page 108 r Mr .• J olm Flannagan: "\\Te except. 
Page 5, Line 25. 
The Court: Objection overruled. 
Mr. John Flannagan: ·we except. 
r· 
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Pag·e 6, Line 13. 
The Court: That would make your objection back there 
good, if you can give me the number, tbe objection will be 
sustained. Any statement by Dr. Richardson in there, gen-
tlemen, about phlebitis, the objection is sustained. Don't re-
gard that testimony. Just clisreg·ard it. 
Mr. Warren: That was the answer to the question on 
Line 16, Page 5, down to antl including· Line 20, Page 5, of 
Dr. Richardson's deposition. r-
• i 
Page 6, Lme 14. 
"Did you consult with the lther physicians who did know Y 
'' A. I think it wa:::; a comfnation of both of them. That 
is the general opinion.'' 1 
"Mr. John Flannag·an: "\Ve.objeet to llis answer because 
it is based upon hearsay." 1 
The Court= Sk1Stai11 the objection. He just 
pag·e 109 ~ now stated he ner(.'.)r had any further opportunity 
to examine and ascertain for himself; if there 
was a conference among doctors, he is just stating from hrar-
say what the others thoug·ht, and it would have to be proven 
by the others. 
Mr. Warren: All right, sir. 
Page 6, Line 25. 
The Court: Objection overruled. Of course, it is just a 
professional opinion., based on a hypotheRes. 
Mr. ·warren: That is really a 11ypothetical question. 
Mr. John Flannagan: We except to the ruling of the Court.. 
Page 8, Line 16. 
The· Court: Objection overruled. 
Mr. John Flannagan: We except to the ruling· of the Court .. 
• 
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page 112 r 
• • • 
DR. CHARLES J. HARKRADER, 
the next ,vitness, having been first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION. 
page 113 } By 1\fr. Warren : 
Q. You are Dr. _Charles J. Harkrader, Jr. t 
A. I am. 
Q. Born and reared here in Bristol? 
A. Yes, sir. 
Q. What is your age, Doctor 7 
A.. Thirty-seven. 
Q. What has been your medical education 7 
A. I graduated from the University of Virginia Medical 
School. I was on the staff of the University of Virginia in 
surgery two years; instructor in pathology a year. I was 
resident, on orthopedic traumatic surgery in Charleston, 
West Virginia General Hospital for a year; I was resident on 
general surgery there for two years. 
Q. Resident surgeon? 
A. Yes, sir. 
Q. Were you ever connected with George Ben Johnston 
Hospital in Abingdon? 
A. I was on the surgical staff for about ten months. ---. 
Q. Then you moved to Bristol Y 
A. Yes, sir. 
Q. What was your length .of service in the army, if you 
were in the army? . 
A. Three years four months. 
page 114} (J. ,\7ere you engaged in surgery in the army? 
A. I was. I was in auxiliary surgical; we 
worked in various hospitals. 
Q. ·what is your relationship to Hal H. Harkrader? 
.A. He is mv uncle. 
Q. Your father's brother? 
A. Yes. 
Q. Did you see Mr .. Harkrader at the time he received this 
injury to his knee! 
A. No, sir. 
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Q. How long; after that time did you see him Y 
A. Ten days. 
Q. ,Just tell the jury what condition you found Y 
A. .A.t the time I saw him first, on May 27, 1949, he had 
very obvious impairment of his circulation in both legs, much 
\Vorse in the right. The right leg and foot were quite dis-
colored and when you raise the foot until it blanched, why 
then you could lower it and it took a long time for the color to 
return, meaning that the blood was slow getting in there, 
and then when the color would return, it got quite dark. There 
was a much lesser change on the left side. 
Q. Did. you reach a conclusion as to what his trouble wast 
A. My conclusion was that he had peripheral arterial 
disease there. 
page 115 ~ Q. · Is that a disease known as arteriosclerosis T 
A. Which I felt at the time was Buerger's 
disease. 
Q. State if it does resemble arteriosclerosis in any wayt 
A. It resembles arteriosclerosis very much, except that it 
occurs in a much younger age group and you can usually find 
som~ intlamma tory change in the wall of the arteries when 
you examine it pathologically. 
Q. What course did you take with reference to him? 
.A .• I referred him to Dr. Meredith Aldrich at the Univer-
sity Hospital. 
Q. Wliat is bis position? 
A. He is-I believe he is an assistant or associate in 
surgery. He referred him to Mr. Crutchfield. 
Q. Do you ]mow the result of Dr. Crntchfi.eld's :findings! 
A. Yes, I talked to Dr. Crutch.field. 
Mr. Jolm :B1lannagan: vVe oJ)ject to any conversation. 
The Court: He is his local physician and you had re-
ferred him to Dr. Crutchfield?· 
The ,vitness: I referred him to Dr. Aldricl1, who in turn 
ref erred him to Dr. Crutchfield. 
The Court: Did yon consult ,vi.th Dr. Crutch-
page 116 ~ :field professionally after that? 
The Witness: I talked to him on the 'phone 
and I corresponded with llim. 
'fhe Court: I think that is admissible. You all object to 
anything Dr. Crutchfield informed him on 
Mr. ,Jolm :B1lannagan: Yes. 
~Phe Court: Sustain the objection.. 
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Mr. "\Varren : . w· e except. 
Ilv Mr. V{ arren: 
· Q. You were his physician when you referred him, were 
you not? 
.A. I was. 
Q. You were attending him then f 
A. I was. 
Q. You referred him to the University of Virginia Hos-
pital to Dr. Aldrich f 
A. I did. 
Q. Dr. Aldrich ref erred him to Dr. Crutchfield? 
A. That's right. 
(~. And you later consulted with Dr. Crutchfield by tele-
phone ana professionally, I mean, and by correspondence Y 
A. I did. 
Q. Did you give him your views, exchange views, you and· 
he? 
A. I did. 
page 117 ~ Q. What was the conclusion reached? 
Mr. Prancis F]anna.gan: We object. 
Mr. J ohu Flannagan: We object. 
The Court: You can ask him for his own conclusion. I 
don't know of anv rule of evidence that makes hearsav evi-
dence gained by one doctor from another in conversation an 
exception to the rule, but he can state his own opini~ns and 
conclusions. 
Q. Did you all reach the same conclusion? 
Mr. }1,rancis Ji.,lannagan: We object to that. 
Mr. J olm Flannagan: Let them bring Dr. Crutchfield here. 
The Court: Sustain the objection. 
Q. What was your conclusion? 
A. :My conclusion was that he had Buerger 's disease, an 
acute exacerbation on the process of the right side following . 
his injury. 
Q. I wilJ ask you again just in what way does that resem-
ble or in what way is it kin to arteriosclerosis f 
A. Buerger 's disease is very similar to arteriosclerosis. 
There is an inflammatory process involved in Buerger 's 
disease, which there is not in arteriosclerosis, and Buerger 's 
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disease occurs in a much younger age group. The end result 
of both is pretty much the same. That is, it is easy to see, 
if you look at it like a hot water pipe, where you 
pag·e 118 ~ have hard water, your hot wator pipe will get a 
coating on the inside of it, which will gradually 
narrow the diameter of the opening in that pipe, carrying 
capacity of the pipe. .And the same thing occ.urst a similar 
thing occurs in the arteries from either arteriosclerosis or 
.Buerger ~s disease. 
Q. Either one of them f 
A. Yes, sir. 
Q. wr eJl, from your knowledge of the history of the injury 
and the condition, your professional knowledge I mean, and 
the condition which you found when you examined him ten 
days after the injury-strike tliat. 
After he came back from the· hospital, do you know what 
operation-he had down therei 
A. He had a bilaterial lumbar sympathectomy. That is 
his sympathetic nerves, part of the sympathetic nerve was 
removed on each side. 
Q. For what purpose was that done t 
A. ~rhe sympathetic nerve controls the diameter of the-
arteries. It can make the arteries contract or dilate. If you 
interrupt the sympathetic nerve, that removes that control 
and allows the arteries to dilate to its maximum. 
Q. I will ask you if that was not done for the purpose of 
aiding· circulation¥ 
page 119 ~ A. It was. 
r-- Q. vVhen he c.ame back from that operation 
was it successful so far as relieving that right leg was con-
cemed i 
.A. It was not. 
Q. Then what follow~d 1 
A. Well, there was a period there then in which he had a 
great deal of pain and in which it was obvious to me, from 
the time he came back from Charlottesville, that he was going 
to lose that right leg. I merely waited it out and let him 
suffer with it for a while until he got convinced ho was going 
·to lose it. (J ... Who operated on him, removed that leg7 
A. Dr. Tom Kuhnert. 
Q. Did you assist in that operation Y 
A. I did. 
Q. From the history of that injury as you found it, from 
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your professional knowledge and the condition which you 
found in your treatment of him with reference to the disease 
he had, ,~hat in your opinion was the precipitating or proxi-
mate cause of the loss of that legf 
.Mr. ,John ~.,lannagan: Wait a minute, if your Honor please, 
we object to this question on the basis that any answer given 
by this witness will necessarily invade the province of the 
jury. He can describe his :findings and it is up 
page 120 } to the jury to come to their conclusion as to the 
proximate cause. 
Tlte Court: Objection overruled. 
:Mr. John },lannagan: Save e·xception. 
Q. "\iVhat, if anything, did tho injury have to do with itt 
Mr. John Flannagan: Same objection. 
The Court: Objection overruled. 
Mr. Francis ] 1lannagan: Your Honor, for the record we 
would like to alAo show on that objection that by the witness's 
own testimony he did not see the patient for ten days after 
the alleged blow of May 17 and after some other doctor had 
~one with a needle into the inside of the knee and removed 
fluid which, as we understand, was ra.tber dangerous under 
anv circumstances. 
ifr. \Varren: That is your testimony. 
:Mr. Francis Flannagan: .And that his knowledge as .to the 
condition existing in the leg at the time of that blow that 
he has no knowledge of that condition at all. He only has 
knowledge of the condition existing ten days after this al-
leged accident. 
The Court: If he were asking a hypothetical question 
based on all the facts, of course, it would be an incomplete 
question; but lrn is asking him for his professional opinion 
. based on his personal contact. Objection over-
page 121 } "ruled. · 
Mr. Francis Flannagan: Save exception. 
The Court : Read the question to him, please ma 'am. 
(The last question was read.) 
1~he ·witness: I think the precipitating cause of the loss 
of the leg· was arterial thrombosis, that is clotting of the blood 
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in the artery, in his right leg, due to the injury to the knee. 
Mr Warren: You may ask him. 
CROSS EXAMINATION. 
B'y Mr. John Itlannagan: 
Q. Doctor, I believe you said Dr. Tom Kuhnert performed 
the ope:ration when his leg was amputated Y 
A. That's right. 
Q. Dr. Kuhnert lives here in Briston 
A. That's right. 
(~. ~Phat operation was performed at King1s Mountain Hos-
pital? 
A. Yes, sir. · 
(~. Do you keep a record at King's Mountain Hospital 
made by the attending physicians? 
A. We do. 
Q. Do you have a copy of that recordf 
A. I do not have that record. I have my office 
page 122 ~ record, that's all. 
Q. Could you produce the record made by the 
attending physicians at King's Mountain HospitaH 
A. I could. 
Q. I will ask yon to do that, please, sir. 
Mr. Warren: Is that aJI vou want to examine him onf 
l\fr. John Flannagan: I would like to have that reeord be-
fore I _go any further. 
"'· The Court: Do yon want to go ahead with the cross exami-
nation? 
Mr. tTohn :&,lannagan: I would like to wait until I have that 
:teeord. 
Mr. ltol)erts·: "\Ye are not going to get tI1e record. The 
1·eeord is open to him to get it any way he wanted to before 
this trial. 
Tl1e Witness: No one requested me to bring the hospital 
record. 
'l1he Court: You can get it and bring it back here, can you f 
The ·witness: I could get the record. I l1ad always thought 
that the records were available for the doctor to use if he 
wished to ref er to them in his testimony, but I didn't know~ 
he was supposed to produce them. I thought the 
page 123 r records were subpoenaed if you needed them. 
Mr. Warren: You are right. 
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The Court: Ordinarily that is true, but where the party 
JS-
Mr. ··\V .. arren: You don't object to going after themY 
The ·witness.i; No, I dou't. Shall I go nowt 
'l,he Court: Yes, sir, please. 
• • • 
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By M:r. John IPlannagan: 
Q. Doctor, I ask you to read to the Court and Jury that 
portion of the record that you made ypurself. 
A. vVell, I put my provisional diagnosis as thrombo-
angiitis obliterans; that is Buerger's disease, with imminent 
gangrene of the right foot. 
.i\fy final diagnosis wa·s arteriosclerosis with arterial throm-
bosis of the right leg. The reason for the change in the pro-
visional and final diagnosis was the pathological report which 
showed arteriosclerosis with arterial thrombosis rather than 
Bnerger 's disease. 
Chfef Complaint: Pain in feet and calves. Present Illness: 
52 years old, white man, has had intermittent claudication for 
a bout a year-for one year. He struck his right knee two · 
months ago. The date of this admission to the hospitl;ll was 
,July 7, 1949. He struck his right knee two months ago and 
following this had considerable pain and discoloration in his 
. right foot. When seen soon thereafter, there were no arterial 
pulsations below the femoral level bilaterally and both feet 
were cool, the right more than the· left. He had 
page 128 } bilateral lumbar sympathectomy six weeks ago 
and improvement on the left but right foot has 
continued to be painful and discolored. 
There has been marked cyanosis, that is blueness of the 
great toe. That is in the right foot, in the pa.st two days . 
• • • 
page 129 r 
• 
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The '\Vitness: l~xtremities: No arterial pulsations in legs 
below the fem orals. The femoral is up here · a~ the thigh. 
Right foot is glossy, cool, reddened and painful. The right 
great toe is cyanotic. There is a hard crust· on the medial 
side of the right great toe and an area of superficial ulcera-
tion is present on dorsum of toe. 
Impression: Buerger 's disease, ,vi.th early gangrene right 
great toe for supercondylar amputation. 
1~his next note is bv Dr. Kuhnert. 
Mr .• John Flannag·an: You needn't read that. 
The "\Yitness: On the 24th of-
By Mr. John Wlannagan: 
Q. "\Vhen was the report that you have already read made? 
A. I believe that date was incorrect there. I said the 24th .. 
I believe they bavc chang·ed that from 23 to 24, for obviously 
I think he must have been admitted to the hospital on the 
28rd, because Dr. Kuhnert and I both have made notes on 
the 24th. 
The Court: ·what month f 
The '\Vitness: Of .July, 1949. This next note I have dated· 
July 24, 1949. It is the day following his admis-
page 1.30 ~ sion. 
'Q. Doctor, did you see him before he went to the Univer-
sity Hospital? 
A. I did. 
Q. Have you g·ot that report? Was that report made? 
A. I bad that with me before. 
Q. Let me see that a minute. 
Mr. Warren: ·what is that, Mr. Flannagan? 
The \Vitness : That was mv office record. 
Mr. John Flanag·an: You ,;rrite about as badly as I do. 
'rl1e "\Vitness: Yes, sir, that is crowded up there in those 
small lines. 
Q. vVha t does claudica.tion mean T 
A. Cla.udication, intermittent claudication mean that a 
man cannot walk indefinitely, after a certain length of time,. 
after a. certain distance he gets pain in his legs, which is re-
lieved when he rests ... 
Q. Is that caused clue to the lack of circulation T 
A. That is clue to lack of .circulation in the extremities-
Q. ·what do you mean by "in the extremities" t 
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A. vV ell, I mean the-in walkin·g it would be the legs, of 
course, the lower extremities. 
Q. From his waist down Y 
page 131} A. The lower extremity goes from the hip to 
the foot. 
Q. And he had been suffering from that for one year you 
reportf 
A. Yes, sir. 
Q. One yead 
A. Yes, sir. 
Q. Now, Doctor, was his left leg affected, both legs were 
affected, I believe you said? · 
A.. Hoth legs were affected. 
Q. The injury was to the right knee f 
A. That's correct. 
Q. But you found that he was also suffering in the left 
leg? . 
A. I didn't say he was suffering in the left leg. I said 
the left leg was affected, on examination the circulation was 
not normal. 
Q. It was not normal. It was not normal in either leg, but 
it was more pronounced in the right legt 
A. That's correct. 
:Mr. Flannagan: That's all. 
R.fiJ-DIRECT EXAMINATION. 
Bv l\fr. v\T arren: 
"'Q. I will ask you this question. Prior to the time that you 
made that chart or part of it that you did make, 
page 132 r did you know that he had anything like this 
trouble with his leg? 
A. Prior to the time that I saw him professionally I never 
knew that there was anything wrong with his legs. He had 
told me-
Mr. John Flannag·an: We object to what he told you. 
q. You never knew there was anything wrong with his legs. 
Did you see anything that hindered his locomotion, walking? 
"\Vas he active or noU 
Mr. John Flannagan: "\Ve object unless he made an exami-
nation. 
-
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Mr. Warren: I mean what you observed of him. 
The Court: Objection overruled. 
l\[r. :b,lannagan: We except. 
M.r. \Varren: Answer,. the Court said. 
The "\Vitness: No, I never noticed anything wrong with his 
locomotion. 
Q. On the other hand, wasn't he a very active man¥ 
.A. He was. 
~fr. John F1Iannagan: Had he told you on the 23rd day of 
June that he had been suffering with pain in the calves of 
his legs, lower extremities, for a period of a year, and you 
so reported in your report to the hospital T 
, The Witness: Are you asking me a question! 
IJage 133 ~ Mr. lPlannagan: Yes. 
The Witness : Yes, he told me over a period of 
15 or 20 years he was having pains in his calves and legs. 
Mr. :b,lannagan: I understand that, but you reported to the 
hospital that he had intermittent dauclication for one year 
and vou stated that that clandication was bad circulation in 
the lower extremities, is that right y 
'rhe ·witness: I did. 
·~fr.Flannagan: That's all. . 
l\tfr. "\:"\ ... arren: I will ,ask vou if fallen arches doesn't cause 
pain the calves and legs t · 
The Witness : Even in the back sometimes it can. 
page 134 }-
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1\fr. Francis Flannagan: If tlie Court please, the defend-
ant moves to strike the evidence of the plaintiff on the 
grounds that there was a material mis-representation made 
in the application to the Inter-Ocean Insurance Company on 
the 15th of March, 1949, a material mis-representation, which 
was false and which under the law of this state avoids the 
po]icy. 
Now Mr. Harkrader in answer to question 11 of the appli-
cation, which reads: '' Has any application for life, accident 
or sickness insurance been deelined, postponed or withdrawn 
or policy 9ancelled or renewal refused t (State particulars.) '' 
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Mr. Harkrader answered: ''No.'' Mr. Harkrader this 
morning admitt~d that in 1936 he had applied to the Massa-
chusetts Protective Association for an accident and health 
poJicy and that that policy was never issued to him .. 
Now Mr. Harkrader savs ''I never received notice". Of 
course, that is all any applicant would ever have to state, 
,:1 never heard of it", but Mr. Harkrader didn't receive the 
poliey and he stated he applied for it and he stated he never 
received it. He represented to this company, Inter-Ocean In-
surance Company that he had never had an ap-
page 135 ~ plication for insurance rejected. 
· As your Honor is familiar with the law of Vir-
ginia, we have Code Section 38-7 which reads: '' All state-
ments, declarations, and descriptions in an application for 
a policy of insurance shall be deemed representations and not 
warranties, and no statement in such application or in any 
affidavit made before or after loss under the policy shall bar 
a recovery upon the policy of· insurance or be construed as 
a warranty. Anything in the policy to the contrary, notwith-
standing, unless it be clearly proved that such answer or 
statement was material to the risk when assumed and was 
untrue.'' 
Under the statute all this defendant has to prove is that 
this answer to this statement was material to the risk and 
wa8 untrue. 
Now )Ir. Harkrader a<lmitted that the statement was un-
true; that he had had an application rejected; that leaves only 
the question of materiality. That question is not a question 
for n jury' determination. The materiality of a quest.ion 
an<l answer in the application for a policy of insurance is to 
be determined by the Court and Virginia has so held in sev-
eral eases. 
\V HER!iJUPON, the motion was argued at length by coun-
sel on both sides. 
page 136 ~ Mr. John ~,lannaga.n: :Moreover, there is some-
thing else in this policy that voids it. He was 
asked the question, and it is material, "Have you now or have 
yon ever had tuberculosis, paralysis, rheumatism, neuritis, 
appendicitis, hemorrhoids, hernia, varicose veins, epilepsy, 
:tits, 8yphilis, heart disease, kidney or bladder trouble, peri-
tonitis, asthma, hay fever, tonsilitis, goitre, cancer, or any 
mental disorder, impairment of sight or hearing, or any other 
bodily defect or infirmity? (If so, state particulars.)" 
The evidence· shows that l1e had been suffering and he 
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knew he had been suffering, according· to the medical testi-
mony here, for over a year with this bad circulation in the 
lower extremities. 
Dr. Harkrader, his nephew, said that he had been suffer-
ing from claudication for a year, which would take it long 
prior to the date of this application. That is what he told his 
nepl1ew. ·why did he say that while he was examined f vVhy 
didn't he say that on his application, "I have been suffering 
from poor circulation in my extremities'' 1 Why didn't he 
say, ~'I have been suffering from claudication, so the .doctors 
term it.'' 
Don't you know that the insurance company would im-
mediately have caused an examination to be made of his cir-
culatory system in order to find out if this caused 
page 137 ~ pain in his legs or whether this cla.udication was 
caused by some disease of a serious nature. 
We respectfu1ly submit under the evidence-whether Mr. 
Hnrkrader--and I think he did unintentionally make these 
mis-representations, but that is immaterial-"\Ve submit that 
under the evidence, they were made, no matter how much 
good faith he may have exercised in making them, that they 
were material to the risk, of such materiality that had they 
not been made, the policy would not lrnYe been issued, and the· 
motion to strike should be sustained. 
· ,YHERE~U:PON, the motion was further argued by coun-
sel on both sides. 
The Court: Gentlemen, the Court's tentative opinion is to 
overrule the motion at this stage anyway, so we ought to have· 
the jury hack in here and hear the rest of the evidence. It 
is poor policy and dangerous practice, except in unusual in-
stances, to entertain and sustain a motion to strike on a par-
tial view of the evidence. 
~I1he Court is of the opinion of overruling the motion at this 
stage of the case and does so. 
1'-I r. Francis Flannagan: We except to the ruling of the.· 
Court. 
• • • • 
page 140 ~ 
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I->age 5, Question 1 : 
Mr. Francis Flannagan: "That was the usual course of 
business 1" 
Mr. '\Va rren : ,iV e object to the usual course of business. 
He savs the record shows no notice and the usual course of 
business is immaterial. 
'l~he Court: Read the previous question and a.nswer. 
1\:1 r. Francis Flannagan: '' Did you send him such a notice 
in this case!'' '' A. I wou]d presume so. It was routine, 
hut there is no record of a notice.'' 
:Mr. \Varreu: There being no record of notice, he asked 
him if that was not the usual course of business. 
The Court : Sustain the objection. 
page 141 }- Mr. Flannagan: The defendant excepts to the 
ruling of the Court and ·avows that the witness-
Mr. '\Varren: This man didn't have charge of the work. 
l\fr. lflannagan (Continuing) -if the witness were per· 
rnittHd to answer, he would state as shown in the cleposition. 
The Court: Let me see the deposition. 
J\fr. '\Varren: He was not even in that position when this 
thing· happened. 
~rhe C011rt: That is the first question and answer on Page 
5, :just skip that. 
l\fr. John :D1lannagan: You have read the question Y 
l\Ir. E1 rancis Flannagan: Yes. 
Mr. J·ohn Flannagan: I want to make my avowal for the 
record, and will dictate it to the reporter so tha.t the jury will 
not hear it. 
·wnI~REUPON, the following was dictated into the record, 
out of the presence of the Jury : 
Mr. John Flannagan: The defendant avows that the record 
of the deposition shows that the witness answered ''Yes''. 
Page 5, Question 5: 
page 142 ~ ]\fr. Francis Flannagan: "Was anything done 
after you declined to issue the policy?', 
Mr. "'\:V-uren: That is objected to because he was not there, 
clidn 't know anything about it. 
The Court: Objection overruled. 
Mr. ·warren: Exception. 
Mr. ]francis Flannaga11: "No, sir." 
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Page 5, Question 8: 
Mr. ] 11·ancis Plaunagan: "\Vhat was the reason for de-
clining the policy?'' 
lvir. \V arren: Objected to. He couldn't know. He was not 
there. He knows nothing about it. He was an underwriter 
out in the field. 
The Court: Objection overruled. He is testifying from the 
company record. 
Mr. ,v arren : Exception. He didn't make the record. 
Mr. Francis }.,lannagan: . ''We declined in this case because 
of our claim experience on the policy he was carrying with 
us at the time.'' 
Mr. Warren: Exception. 
page 143 ~ Page 5, Question 9 : 
Ma. Warren: "\Ve object to that., if your Honor please. 
The Court : Let me see the question, please, sir. Sustain 
the objection. That is the last question and answer in the 
deposition. 
Mr. John Flaimagan: I want to make the avowal. 
Mr. Wai:ren ~· We don't want any whispering in the pres-
ence of the jury. 
The Court: Gentlemen, the deposition speaks for itself .. 
Just let the record Rhow the last question and answer as set 
forth in that deposition is objected to and the objection was 
sustained and exception noted. The writing speaks for itself .. 
You can make your avowal a part of the deposition to show 
what the answer would have been . 
.,,.. · Mr. John Flannagan: Then as I understand the Court, the 
last question asked the witness and the answer thereto are 
excluded from the deposition of the witness! 
The Court: Yes, sir, are excluded from reading them be-
fore the jury. 
Mr. John Flannagan: That would be excluded as evidence 
in this case .. 
The Court: Yes, sir. 
Mr. John Flannagan: · And the defendant ex-
page 144 ~ cepts to the ruling of the Court. 
. 
WHEREUPON, the deposition of J.E. Sheridan was read 
and the following objections lodged: 
Page 3, Question 3: 
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"Now, Mr. Sheridan, Question l1 in the application reads 
as follows: 'Has any application for life, accident or sick-
ness insurance been declined, posponed or withdrawn or policy 
cancelled or renewal refused t (State particulars)", to_ which 
Mr. Harkrader answered in the Ilf-!gative. If the applicant, 
Hal H. Harkrader, had disclosed in the application that he 
had previously presented numerous claims to another com-
pany, which company had refused to issue him additional 
coverage on account of their claim experience, what action 
would you have taken regarding the approval or disapproval 
of the application T'' 
Mr. ·warren: ,v e object to that question., what action he 
would have taken. 
Mr. Francis Flannagan: If your Honor please, it goes to 
the question of materiality. 
The Court: Objection overruled. 
Mr. Warren: Exception. 
Page 3, Question 5 : 
pag·e 145 r "Question 15 in the application reads as fol-
lows: 'Have you now or liave you ever had tuber-
culosis, paralysis, rheumatism, neuriti~, appendicitis, hemor-
rhoids, hernia, varicose veins, epilepsy, fits, syphilis, heart 
disease, kidney or bladder trouble, peritonitis, asthma, hay 
fever, tonsilitis., goitre, cancer, or any mental disorder, im-
pairment of sight or hearing, or any other bodily defect or 
infirmity? (If so, state particulars.) ' 
'' Mr. Harkrader al~o answered this question in the nega-
tive. Had you been· aware that :Mr. Harkrader had told his 
doctor that for about one year he had suffering pains in his 
legs after walking two or three city blocks, and if he had dis-
closed that he was suffering from what is known as peripheral 
vascular disease affecting· the lower extremities, would the 
company have approved the application and issued the 
policy?'' 
Mr. V,l arren: I object to that. There is no evidence on 
which to base that he lmd any knowledge of it. AH the evi-
dence is he had no knowledge. 
The Court: Objection overruled. 
:Mr. Warren: Exception. 
Page 4, Question 2: 
"Were these matters material to the company's acceptance 
of the risk?'' 
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page 146 ~ Mr. w·arren: I object to that. That is a ques-
tion of law. 
The Court: Objection overruled. 
Mr. Warren: Exception. 
Mr. John Flannagan: :May it please the Court, will you 
give us just a few minutes? 
Mr. vVarren: I want to add a further objection to the ques-
tion in this deposition on the second page, about question 15 
in the policy, that that phase of it about telling his doctor 
ab.out his legs was not covered by the grounds of defense. 
The Court: Objection overruled. 





Mr. John Flannagan: At the close of all of the evidence, 
the defendant renews its motion to Rtrike the evidence on 
the gTounds assigued yesterday in the motion to strike the 
evidence at the conclusion of the Plaintiff's evideuee. 
The motion to strike the evidence is based upon the false 
· answer to question No. 11 in the application which reads= 
'' Has any application for life, accid(lnt or sickness insurance· 
been dec1ined, postponed or withdrawn or policy 
page 148 ~ cancelled or reuewal refused 1 State particulars.'' 
The applicant, the Plaintiff in this case an-
swered, "No." "\Ve claim that that is a false statement ma-
terial to the risk assumed and avoids the policy. 
A further ground is that in answer to question 12, ''Have 
you ever made claims for indemnity for accident or sickness? 
If so, state particulars.", the applicant answered, "The· 
Massachusetts Protective Association several years ago.''. 
without listing- detailed payments that had been made by the 
Mass. Protective Association to the applicant over a period 
of years, which payments were for serious accidents and sick-
nesses aggregating· over six hundred doHars. vVe claim that 
the applicant should have informed the defendant company 
of these payments and bis failure to do so avoids the policy. 
And on the further ground that in answer to question 15, 
'' Have you now or have you ever had Tuberculosis, Paralysis,. 
Rheumatism, Neuritis, Appendicitis, Hemorrhoids, Hernia,. 
,Varicose Veins, Epilepsy, Fits, Syphilis, Heart Disease, Kiel-: 
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ney or Bladder Trouble, Peritonitis, .Asthma, Hay Fever, 
Tonsilitis., Goitre, Cancer, or any mental disorder, impair-
ment of sight or hearing, or any other bodily defect or in-
firmity 1 If so, state particulars.", the applicant only an-
swered, -"Had some bad teeth which made heart irregular, 
skip beats, a short time after extraction. This 
page 149 ~ happened several months ago .. " · 
The evidence clearly shows that the applicant 
at the time the insurance was applied for was suffering from 
intermittent claudication of both calves and feet. The evi-
dence developed shows that that means pain on walking and 
is due to a vascular disturbance in the lower extremities. 
Now in developing those three grounds assigned to the basis 
for the motion to strike, reference is made first of all to ques-
tion 11. 
( ·whereupon, the motion to Rtrike was argued by counsel 
for both sides.) 
The Court: Gentlemen, I don't Jmve any quarrel with 
any of the law that you have cited. And the cases seem to 
be pretty pat that the question of truth or falsity of repre-
sentation is for the jury and the materiality is for the Court. 
But it just doesn't seem to be a matter of justice that this 
Court can say as a matter .of law that some exploratory effort 
or experimental effort on pyramiding insurance in the same 
company should as a matter if law be the deciding factor in 
this whole case. 
I just dou 't think the Court cm1 take the case away from 
the jury on such a slender thread as that, although it may 
be difficult to frame the instructiont'l. I think one of the cases 
that reiterates the principal that the materiality 
page 150 ~ is a question of law for the Court also lays down 
a definition of the test as to what is material in a 
case, and that is the case of F1lan11alJan v. Jv.Iutital Insit-rance 
Company in 152 Virginia 38 at page 67. 
Accordingly, the action of the Court on the motion to strike 
would be to overrule same. 
Mr. ,Tolm Flannagan: vVe except to the ruling of the Court 
for the reasons set forth in the mot.ion to strike the evidence. 
Mr. Francis Flannagan: For the purpose of the record, 
your Honor, are you determining the materiality of tl1is rep-
resentation 1 
The Court: ·well, I think the effect of the Court's action 
would be to say that in this instance the materiality is a 
mixed question of law and fact which the Court can't take 
away from the jury on the motion to strike. 
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Mr. Francis Flannagan: Then you are going to submit to 
the jury the question of materialit.yt 
The Court: Under proper instructions. Yes, sir. The in-
structions will be so framed as not to delegate to the jury a 
province that belongs to the Court and at the same time not 
take unto the Court tl1e decision of a question of fact that 
belongs to the jury. 
• 
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INSTRUCTION NO. 1 (Given). 
The Court instructs the jury that the test of tl1e truth or 
falsity of the representation made by the insured to the ef-
fect that he had not been declined as a risk for accident in-
surance prior to. making application for the policy sued on, 
is whether the representation was substantially truel and not 
misleading and deceptive. 
Mr. John Flannagan: Plaintiff object to Instruction No. 1 
because it is an incorrect statement of the law. Under the 
law., the question is not whether the representation was sub-
stantially true or whether it was misleading and deceptive,. 
but as to whether or not the misrepresentation was material 
and whether or not it was false or true. And as to the ma-
teriality of the representation, this is a question for the Court 
and not for the jury. There is no evidence upon which to 
base the instruction. Question 11 in the application is a di-
rect question and reads, "I-las any application for life, acci-
dent or sickness insurance been declined, post-
page 152 ~ poned or withdrawn or policy cancelled or re-
newal refused¥'' .. And the answer thereto is also 
a direct answer, no conditions b~ing attached, the answer 
being, ''No.'' 
The Court : Instruction one is given. 
Mr. John Flannagan: The Defendant excepts. 
INSTRUCTION NO .. 2 (Given). 
The Court instructs the jury that the term good health 
means apparent good health, without any ostensible or known 
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·or felt symptoms of disorder, and does not exclude the ex-
istence of latent or unknown defects . 
• • • • 
INSTRUCTION NO. 3 (Given). 
The Court instructs the jury that the proximate cause is 
the efficient cause, the one that necessarily sets the other 
causes in operation. The Court further instructs you that if 
you believe from a preponderance of the evidence 
page 153 ~. that the injury to the plaintiff's knee, as described 
by him, was the proximate cause of the loss of 
plaintiff's leg, then such loss was an accident within the mean-
ing of the policy sued on. 
• • • * 
page 155 ~ INSTRUCTION NO. 4A (Given). 
The Court instructs the jury that even though you may 
believe from the evidence that plaintiff committed error in 
answering "No" to the eleventh question in the application 
for the insurance under consideration here, to-wit: "Has 
any application for life, ac.cident or sickness insurance been 
declined, postponed or· withdrawn or policy cancelled or- re-
_uewal refused?", such error shall not defeat a recovery in 
this case., unless you further believe from a preponderance of 
the evidence that the answers in such application were both 
false and material to the risk. 
Mr. John Flannagan: vYe object to the instruction because 
it submits to the jury the materiality of answers, when un 4 
der the law this is a question for the Court. 
The Court: No. 4.A. is given. 
Mr. John Flannag-an: The plaintiff excepts to the giving 
of Instruction 4A for the reasons assigned . 
• • 
INSTRUCTION A, (Refused). 
The Court instructs tho jury that the representations made 
in the policy shown in evidence in this case that 
page 156 ~ the insured, Hal H. Harkrader1 had uever had 
'' au application for life, accident or sickness in-
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surance declined, postponed or withdrawn, or a policy can-· 
celled or renewal refused," was material to the risk when 
assumed, and if the jnry believe from the evidence that the 
insured, the said Hal H. Harkrader, at the time said repre-
sentation was made had had an application for ''life, accident 
or sickness insurance declined, postponed, or withdrawn,'' the 
plaintiff cannot recover in this action. 
Mr. 1Varreu: Instruction A is objected to because in the 
first place it is based upon a partial view of the evidence 
and in the second place it directs a verdict. It does what 
was requested on a motion to strike the evidence for an ap-
plication that was signed pyramiding a policy fourteen years 
prior to this time when this policy was applied for with no 
hope of getting it and with no reply <~ver given by the Com-
pany to wl1om the application was made as to whether it was 
refused, or not. There is nothing· in the record showing· it 
had ever been refused or refused by the insurance company, 
despite the statement of the official who testified, and who 
wasn't the official at the time the policy was issued., that it 
had been declined. There was nothing in the record to show 
it or that any notice had ever been given of its 
page 157 ~ declination. That is just taking the case away 
from the jury and telling them what to do on a 
partial view of the evidence. It is asking the Court to do in 
the instruction what the Court refused to do on a motion to 
strike. It is not fair and it is not equitable. It is not a false 
representation. It was a pme mistake made at a remote 
time. 
The Court : vVell, Instruction A is refused. 
Mr. John Flannagan: TlJe defC1ndant excepts to the ruling 
of the Court in refusing Instruction A. 
INSTRUCTION B. (Refused). 
The Court further instructs the jury that the representa-
tion contained in the policy shown in evidence that t.he as-
sured, Hal. H. Harkrader, did not then have and had never 
had appendicitis, tonsi]itis, '' or other bodily defect or in-
firmity,'' was material to the risk when assumed; and if the 
jury believe from the evidence that the assured, Hal H. Hark-
rader, had had or was then suffering from appendicitis, ton-
silitis or other bodily defect· or infirmity,'' tlie plaintiff can-
not recover in this action. 
Mr. Warren, Sr.: That is altogether wrong-. The mere 
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fact that he had tonsilitis would not avoid the policy and even 
though they had known he had tonsiliti~, could 
page 158 ~ not avoid the policy and the Court could take 
judicial notice of that fact. They might make an 
investigation if it Imel been au eventful appendectomy, not 
if it were uneventful. And it was fifteen or sixteen years ago, 
.about seventeen years, and you tell the jury if he had an ap· 
pendectomy seventeen years ago or that he had tonsilitis-
and there was no evidence of tonsilitis. He had septic sore 
throat, not a word of evidence in here he ever had tonsilitis. 
He had septic sore throat which is not listed in question seven-
teen. It tells them if he had tonsilities or an appendectomy 
years ago, he can't recover in this case. 
The Court: Instruction B is refused. 
Mr. J olm Flannagau : The defc->ndant excepts to_ the ac-
tion of the Court in refusing to give Instruction B. 
INSTRUCTION M (Given). 
The Court instructs the jury that if it is clearly shown 
by the evidence that the Plaintiff, Hal H. Harkrader, made 
any statement in the application for the policy in question 
which was untrue, and that such untrue statement was ma-
terial to the risk assumed by the def end ant, then such state-
ment would avoid the policy and tl1e plaintiff cannot recover. 
In determining whether a statement in the application, if 
untrue, was material, the test is whether reason-
page 159 ~ ably careful and intelligent men would have re-
garded tl1e fact communicated hy such answer as 
substantiallv increasing; the chances of the loss insured 
against so as to bring about ·a rejection of the appli~ation. -~ 
The Court: In view of the fact that the Defendant has 
no instructions which liave been granted, the Court feels that 
the jury should have further instruction in the case and has 
tendered Instruction M as dictated bv tl1e Court. 
Mr. John Flannagan: The defendant excepts to the Court 
giving the instruction. It submits to the jury the materiality . 
of statements which under the law of Virginia is a question 
for the Court. 
The Court: Does the Plaintiff have any objections to the 
instruction? 
Mr. ·warren: No, sir. I think it is the law. 
The Court: Instruction 1\1 will be given. 
Mr. John Flannagan: Aud tl1e Defendant excepts to the 
giving of Instruction M. 
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(Whereupon, the Court was recessed for lunch.) 
e 
page 2 r The witness, 
DR. "\V. G. CRUTCHFIELD, 
being first duly sworn> deposes and says as follows : 
Q. Please state your full name. 
A. William Gavle Crutchfield. 
Q. "\Vhat is your profession 1 
A. Neurological surgery. 
Q. What is your age, Dr. Crutchfield f 
A. Forty-nine. 
Q. And are ypu ·presently connected with the University 
of Virginia Hospital? 
A. Yes. · 
Q. And would you list in wl1at capacityY 
A. I am Professor of Neurological Surgery. 
Q. Please describe your medical education. 
A. Well, I received my doctor's degree from John Hopkins 
Medical School and spent a year training in a hospital in 
Baltimore and approximately two years in Boston-·women's 
Hospital in Baltimore and sixteen months at the Peter Bent 
Brigham Hospital in Boston-then I spent about five months 
in Europe taking post-graduate work; then I spent a year in 
general surgery in Lexington, Kentucky; then I went to the 
medical college of Virginia, where I was resident in neurologi-
cal surgery for about a year and a half; then I became asso-
ciated with Dr. C. C. Coleman and remained in 
page 3 ~ Richmond for ten years. Since 1941, I have been 
Professor of Neurological Surgery at the Univer-
sity of Virginia. 
Q. Are, you in charge of the Neurological Department of 
the Hospital beret 
A. No, Neurological Surgery. 
Q. Dr. Crutchfield, did you examine Hal H. Harkrader of 
Bristol, Virginia Y 
A. Yes. 
Q. And what was the date of that examination 'f 
A. Mr. Harkrader was admitted to this hospital on June 
the 6th and remained until June the 14th, 1949. I saw him 
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soon after his admission to this hospital at the request of 
Dr. Alrich. 
Q. Is Dr. Alrich connected with this hospital¥ 
A. Yes. 
Q. Did you make a physical examination of Dr. Hark-
raderY 
A. Yes. 
Q. And what was your diagnosis? 
A. The diagnosis was peripheral vascular disease affecting 
the lower extremities. 
Q. Could you describe in layman's language the nature of 
peripheral vascular disease 1 
A. Well, by peripheral vascular disease is meant that the 
blood vessels in the extremities gradually become 
page 4 ~ occluded. That is, the inside diameter gradually 
diminishes to the point where insufficient blood sup-
ply reaches the tissues. This condition is due either to 
Buerger 's disease or to Arteriosclerosis. 
Q. And what was it clue to in the case of J\fr. Harkrader? 
A. Well, we didn't know whether it was clue. to Buerg·er 's 
disease or Arteriosclerosis. It is quite difficult at times to 
niake a differential diagnosis, but the effect of the two condi-
tions is essentially the same. 
Q. Now, this disease, was it present in both legs of Mr. 
Harkrader! 
A. Yes. 
Q. Was it more severe in one leg than another? 
A. It was more severe in the right. 
Q. At the time of your examination, did Mr. Harkrader 
describe to you the symptoms that he was suff eriug from, and 
if so, would you list thoRe symptoms as described by Mr. 
Harkrader? 
A. Well, the patient said that for about a year he had 
noticed that after walking two or three blocks, his right leg, 
mainly the calf, would be quite tired and would ache. This 
pain had gotten worse in ~ecent months. 1\fr. Harkrader said 
that on May the 19th, 194:9, while getting into a car, he struck 
his right knee ag1tinst the handle of the door. About 
page 5 ~ thirty hours later., he w~nt to a doctor who removed 
about 50 ccs. of fluid from the knee. Following-
this, the rig-ht leg became rapidly and progressively worse. 
During the past ten days--that is, ten days prior to his ad-
mission to this hospital--he had noticed that at rest the rig-ht 
foot was cold, numb and had a bluish coloration. He further 
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noted that if the extremity were lowered, the foot would be-
come fiery red. At the time of our examination, patient was 
complaining of severe pain in the right foot. 
Q. ,,T as there any phyEZieal evidence that the right leg was 
in worse shape than the ]eft leg1 
A. Yes, the right foot was cooler and sl1owcd a dusky dis.;. 
coloration indicating serious impairment of circulation. 
Q. ·was the discoloration present in the left leg? 
A. There is nothing in the record to indicate that there 
was discoloration of the left lower extremitv. 
Q. Now, could you tell us, p]ease sir~ wha·t causes this dis-
ease of the extremities that Mr. Harkrader was suffering 
from? 
A. ·wen, we have no definite knowledge as to tl1e cause. 
As I said earlier, Buerg·er 's disease is a common cause for 
impairment of circulation, but what gives rise to 
page 6 ~ Buerger's dise~se is more or less a complete mys-
tery. Arteriosclerosis is for the most part a process 
of aging, and it frequently manifests itself first in the lower 
extremities. 
Q. Does this condition :M:r. Harkrader was suffering from 
e\rer develop suddenly, or is it. a slow growth 1 
A. Of course, the disease comes on slowly, but in many 
cases it advances to a rather marked deg·ree before the patient 
becomes a~vare of its presence. 
Q. You say it develops s]owly--dicl you mean it takes a 
number of years to deyelop? 
A. As a rule. But the onset of symptoms may be quite sud-
den due to the remaining· blood vessels becoming blocked very 
suddenly. Very quickly. 
Q. \Vas thert~ any physical evidence at the time of your 
examination of Mr. Harkrader as to the blow received on 
the right knee? 
A. I do not recall whether or not there was evidence of 
injury to the knee and I find no record in our hospital chart 
concerning that part of the examination. 
Q. Returning just a moment, doctor, to the rapidity with 
w l1ich the disease develops., could the disease in the stage in 
which you found it in Mr. Harkrader 's legs have developed 
during the period from :May 13, 1949, until June 6~ 1.949, at 
which time he was admitted to this hospital? 
page 7 ~ A~ The disease ·itself could not have developed in 
so short a time, but it is possible that acute symp-
toms from it may have. 
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Q. Based then on your medical knowledge of this disease 
and on your examination of Mr. Harkrader, you would state 
that on May the 13th, 1949, l\f.r .. Harkrader had this peripheral 
vascular disease of both legs f 
A. Yes, I would say that he had peripheral vascular dis;;. 
ease. 
Q. Doctor, what treatment was recommended f 
A. We· recommended bilaterial sympathectomy, and that 
was accepted by the patient, nncl the operatioµs were per-
formed on June the 8th, 1949. 
Q. And did you perform the operation! 
A. Yes. 
Q. And could you describe just briefly what type of opera-
tion that is 1 
A. The operation involves division of the sympathetic 
1ierves which run along the border of the spine. The prin.:. 
ciple of this procedure is to relax those remaining blood ves-
sels in the extremities. 
Q. Aud that giYes the patient better circulation~ 
A. Yes. 
Q. Vl as the operation successful? 
page 8 } A. The left foot was decidedly warmer following 
the operation and we felt that there was some im..: 
provement in the rig·ht, although imp:rovement was not great. 
Q. Could this bump or lick on the knee sustained by Mr. 
Harkrader in getting· into an automobile on May 19th be the 
sole proximate cause of the condition existing in l\Ir. Hark-
rader 's legs when you examined llim t 
A. Of course, as I have said hcfore, Mr. Harkrader had 
peripheral vascular cliE:ease. I think it is possible that a blow 
on the lower extremity could have precipitated the onset of 
acute symptoms. 
Q. Am I correct., then, in saying that the blow merely 
speeded up the development of the symptoms as you found 
them? 
A. I say that purely on the basis of the history. In a blood 
vessel that is not already completely blocked off, it is pos-
sible that bruising injury to that vessel might dislodge a 
placque of calcium to completely occlude the vessel. 
Q. Could that have occurred from the knee injury received 
by Mr. Harkraderf 
A. Well, to be perfectly frank, I don't know just how ex-
tensive that knee injury was. ...t\.ccording to the record, he 
52 Supreme Court of Appeals of Virginia 
Byron S. Davis. 
developed some fluid in his knee joint which had to be as-
perated. ·whether or not there was an injury di-
page 9 ~ rectly over the vessels I don't know; or whether 
there was enough swelli.ng that would have tended to 
diminish the circulation of the extremi tv. 
Q. Dr. Crutchfield, could the injury to the right knee of Mr. 
Harkrader on May 19th have been the sole proximate cause 
of the condition existing in Mr. Harkrader's leg, right leg, 
when you examined him T 
A. To answer that question, it is assumed that the patient 
had vascular disease prior to the time of the injury. There 
is very good reason to believe that the injury would not have 
caused a serious circulatory disturbance had not there been 
pre-existing disease. 
Q. Is peripheral vascular disease ever caused solely from 
a blowY 
A. The die·ase as such is not, but it is not extreine]y un-
common for injury to cause a blood clot to form in a vessel 
giving rise to impairment of circulation. 
page 2 ~ BYRON S. DA VIS, 
being first duly sworn by me was examined and de-
posed as follows : 
By Mr. Proctor: 
Q. What is your name, sir Y 
A. Byron Davis. 
Q. Have you a middle initial 6l 
A. S. 
Q. And where do you live¥ 
A. Holden, Massachusetts. 
Q. What is the street and nnmlJert 
A. 59 Bancroft Road. 
Q. Oh yes. And yonr occupation? 
A. Chief underwriter, Massachusetts Protective Associa-
tion, Mass. Protective. 
Q. Yes. How long have you held your preRent position Y 
A. Two years. I have been with the Company about 
twelve years. 
Q. Prior to holding your present position what was vour 
position t . .. 
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A. I was an underwriter. 
Q. Now did you have-are you familiar with the records 
of the Massachusetts Protective Association in regard to the 
application for a policy made by Hal H. Harkrader-
H-A-R-K-R-A-D-E-R of 520 Fairmount Avenue, Bristol, Vir-
ginia which application was received in August, 1933 Y 
A. I am. 
Q. And pursuant to that application was a policy of in-
surance issued by the Company to Mr. Harkrader? 
Q. Itwas. 
Q. And will you describe very briefly the policy¥ Is that 
accident and health V 
page 3 ~ A. It is an accident and health policy that paid 
twenty-five dollars a week for total disability for a 
period of two years. In the case of accidental death it paid 
five thousand dollars. 
Q. Is this policy now outstandingt 
A. No., it lapsed in 1944. 
Q. Have you a photostatic copy o_f the application f 
A. I have. That is t.he one dated August, '33. 
Q. I now show you a pl10tostatic paper, numbered in the left 
hand corner, 842019 and signed by Hal Haynes Harkrader 
and written, vV. S. Hodge as agent. Is that the application 7 
A. Yes, sir, it is. 
:Ofr. Proctor: I ask that this be marked by the· Notary as 
Exhibit One. 
• • 
Q. And the policy-is tllat policy now in force? 
A. The policy lapsed in 1944. I'm not sure I have-
Q. It is not now in force f 
page 4 ~ A. It is not now in force. 
. Q. Now, in addition to the policy which you have 
described did Mr. Harkrader ev~r apply for a second policy? 
A. Yes, he did. .. 
Q. Have you a photostatic copy of his application there? 
A. I have. 
Q. I show you herewith photostatic copy of applieation and 
in the left hand corner the number is blank; in the rh.rht hand 
corner, Class 2. Application to Massachusetts Protective As-
sociation by Hal H. Harkrader. Is that the application y 
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.A.. Yes, sir, it is. 
Mr. Proctor: ·wm you mark this too? Defendant's ex--
hibit 2. .. 
Marked by the notary clef ei1dant 's exhibit 2. 
Q. And this has on the bottom of it "Dated Bristol, Vir-
ginia this thirtieth day of November, 1936. '' Do your rec-
ords show when it was actually received by the Company? 
· A. They do. It was received at the Home Office December 
12, 1936. 
Q. And what action was taken by your Company in regard . 
. to this application? 
A. vVe rejected the application. 
Q. In the rejection of an application what is actually done r 
A. "\Ve refused to grant the policy applied for. 
Q. And is notice sent 1 
A. Notice is sent to the applicant of our action. 
Q. Did you send l1im sncb a notice in this case! 
A. I would presume so. It was routine, but there is ho-
record of a notice. 
page 5 ~ Q. That was the usual course of business; 
A. Yes. 
Q. And you bad charge of that work f 
A. Not at tha.t time, no, sir. 
Q. But you have had, you do now? 
A. Yes. 
-.. Q. You have charge of the records f 
A. Yes. 
Q. vV as anything done after you declined to issue the 
policy? 
A. No, sir. 
Q. He paid no premiums on that policy! 
A. "\Vell, if premiums were paid the agent was instructed-
well, 1/}t me see, I can probably tell fi'om the file. No amount 
was p;:iid, nothing was paid with the application. 
Q. ~\.nd n9thing has been paid since in regard to that policy T 
A. ~~.M'r. 
Q. What was the reason for declining· the policy? 
A. vVe declined in this case because of our claim experience· 
on the policy he was carrying with us at the time . 
• • • .. 
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page 2 t The witness, 
,T. E. SHERIDAN, 
being fit st duly sworn, deposes and says as follows: 
Q. Please state your name and address. . . . 
A. Jbhn EL Sheridan, 1523 Burdette Court, Cincinnati, 
Ohio. · 
Q. In ·what capacity ai·e you connected with the Inter-
Oce~n Insurance Company! 
A. I am the Chief Underwriter for the Inter.:.Ocean Insur-
ance Company. 
Q. As such underwriter what are your duties f 
A. Passing on applications for health and accident insur-
ance policies. 
Q. As the underwriter, do you have sole authority to ap-
prove or reject applications? 
A. Yes, sir, I do. _ 
Q. vVhert an application for a policy is approved by you, 
Mr. Sheridan, the policy is then issued, is that correct? 
A. Yes, sir, that is correct. 
Q. Are you in a position to know from your connection with 
the Company, in cases of tl1is kind,. whether or not the Com-
pany would refuse an application or whether it would approve 
the application T 
A. Yes, sir, I am. 
Q. Does the Inter-Ocean Inrnrance Company require a 
medical examination of its applicants? . 
A. No, sir, no medical examination is required. We rely 
wholly upon the information given by tl1e person making the 
application. 
Q. :Please state if an application for a health and accident 
insurance policy was made to the Inter-Oc.ean Insurance Com. 
pany by Hal H. Harkrader. 
page 3 ~ A. Yes, sir. 
Q. When? 
A. The first part of May, 1949. 
Q. vVas a policy issued f 
A. Yes, sir. Our Preferred Accident and Health Policy, 
Number 716260 was issued to ]\fr. Harkrader on J\fay 13, 1949. 
Q. Now, Mr. Sheridan, Question 11 in the application reads 
as follows: "Has any application for life, accident or sick-
ness insurance been declined, postponed or withdrawn or 
policy cancelled or renewal refused 1 (State. particulars)'', 
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to which Mr. Harkrader answered in the negative. If the 
~pplicant, Hal H. Harkrader, had disclosed in the application 
that he had previously presented numerous claims to another 
company, which Company had -refused to issue him additional 
coverag·e on .account of their claim experience.; what action 
would you have taken regarding the approval or disapproval 
of the application Y 
A. Had this information been disclosed in the application, 
the policy would not have been isEmed. 
· Q. Is this your usual procedure under such circumstances? 
A. Yes, sir. 
Q. Question 15 in the appUcation reads as follows: ''Have 
you now or have you eyer had Tuberculosis, Paralysis~· Rheu.., 
matism, Neuritis, Appendicitis, Hemorrhoids, Hernia, Vari-
cose Veins, Epilepsy, Fits, Syphilis, Heart Disease, Kidney 
or Bladder Trouble, Peiitonitis, Asthma., Hay Fever, Ton-
silitis, Goitre, Cancer, or any mental disord~r, impairment 
of sight or hearing, or any other bodily clef ect or infirmity f 
(If so, state particulars.)'' Mr. Harkrader also an-
page 4 ~ swerecl this question in the neg·ative. Had you been 
aware that Mr. Harkrader had told his doctor that 
for about one year lie had suffered pains in his le.gs after walk-
ing two or ~r·ee· city blocks, and if he had diRclosed tliat he 
was suffering from what is known c1s peripheral vascular dis-
ease affecting· the lower extremities, would the Company have 
approved the application and issued the policy? 
A. No) sir, the application would have been disapproved. 
Q. Did you or the Company have any knowledg·e of falsity 
of the answers in the application of Mr. Harkrader7 
A. No, we did not. 
Q. "\Vere these matters material to the Company's accept-
ance of the risk T · 
A. Yes, they were. . 
Q. Did the answers of Mr. Harkrader to the questions in 
the application induce the company to approve the applica-
tion and issue the policy f 
A. Yes, sir, if we had known of the claim experience of an-
other company and the past medical history, the application 
would have been rejected . 
• • 
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page 3 ~ DR. GUY RICHARDSON 
being· duly sworn, was examined and deposed as 
follows: 
DIRECT EXAMIN.A.TION. 
By Mr. Warren: 
Mr. Warren: It is stipulated that the qualifications of Dr. 
Guy Richardson are admitted. 
By Mr. Warren: 
Q. Doctor Richardson, are you a practicing physician duly 
licensed under the laws of Virginia and Tennessee, practicing 
in Bristol, Virg'inia and Tennessee? 
A. Yes, sir. 
Q. How long have you been practicing .medicine here? 
A. Here? 
Q. Yes, sir. 
A. Since 1936, with five years in the army. 
Q. Have you been a physician attendin~· from time to time 
the plaintiff in this case., Mr. H. H. Harkrader? 
A. Yes, sir. 
Q. Are you familiar with the recent accident which Mr. 
Harkrader had which resulted in the loss of his liinb Y 
A. Yes, sir_; some of it, and some of it I am not. 
Q. Prior to· that, the loss of his limb, do you know anything 
about what brought this on or did you attend him for any--
thing just prior to tha U 
A. Yes, sir, I attended him just before that for a ,,.,1 
page 4 ~ knee injury. 
Q. ·what was .the date of that? 
A. That is hazy in my mind. I don't have my records 
here. I belieYe it was May 21, 1949, somewhere along there. 
. Q. May 21, 1949? 
A. Yes, sir. 
Q. Just tell the Court wl1at you found. 
. A. Well, they called rne-
Q. What the symptoms were and what he romplained of. 
A. They called me up to his house to. see him. He was in 
bed. He was complaining· of pain in his knee, pain on motion. 
The knee was swollen, tender and by palpation, a little tap-
ping, well it was evident he bad a lot of fluid in it. I asked 
him then, I asked him what kind of an injury or strain or what 
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had happened to his knee to start it, and he gave me a his-
tory of having hit it on a car door or something, about throe 
days before that. I told him there was fluid in there and that 
usually removing that fluid gave freedom., probably he would 
feel better. So I went back to the office and got ~omP. sterile 
syringes, came out and injected a spot of novocain and put 
a larger needle and syringe in there and withdrew about 50 
cc's of bloody fluid; put a tight binder or reasonably tight 
pad against it and left him. I checked back a day or so later. 
He said he was feeling pretty good and I left on a 
page 5 ~ vacation. That is the part I didn't know about .. 
When I got back, I found out he was having a lot 
of serious trouble with his leg. 
Q. Did you learn what the real trouble was with his leg 
when you got back? 
A. Yes, I beard that he had a phlebitis down into the leg 
and it interfered with the blood supply. 
Mr. John Flannagan: "\Ve object to that part of the answer 
based upon hea1·say. · 
The Witness: The case pasRcd out of my care from then 
on. 
By Mr. "\Varren: . 
Q. Did you consult with him after you got back here? 
A. Yes, sir. . . 
Q. And that was how you learned that he had the phlebitis 1 
A. Yes, sir. Well, I talked to his doctors too. 
Q. You did talk to his doctor~ 1 
A. Yes, sir. 
Mr. Flannagan: We object to that. part of the testimony 
based upon hearsay. 
Q. Is that in any way related to or similar to arterio-
scerosis? 
Mr. Francis Flannagan: Same-objection. 
page 6 r Mr. John Flannagan: Same objection. 
The "\Vitness: Do I answer? 
Mr. Warren: Don't pay any attention to the objectiorr. 
Go on. 
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The Witness: Phlebitis and arteriosclerosis nre two dif-
ferent things, but. they are co-existent in a lot of cases. 
Q. Co-existent in a lot of cases 1 · 
A. Yes. 
Q. Do you know of your own knowledge which this was, 
phlebitis or arteriosclerosis? 
A. Not of my own knowledge; no, sir. 
Q. Did you consult with the other physicians who did know? 
A. I think it was a combination of both of them. That is 
the general opinion. 
Mr. John Flannagan: We object to his answer because it 
is based upon hearsay. 
Q. Doctor, from your knowledge as a physician, please tell 
the Court, if you know, what effMt thiR injury had upon any 
existing trouble there. For instance, if it were phlebitis or 
arteriosclerosis, what effect this injury would have had upon 
it or did have upon it. 
Mr. },1~ancis Flannagan: We object to this ques-
page 7 } tion on the basis that the doctor's prior testimony 
shows that he has no personal knowledge of the con-
dition of Mr. Harkrader after treating him immediately fol-
lowing· the alleged injury to the knee. 
Mr. Warren: I am askhlg· you for your professional 
opinion. 
The ·witness: It is my opinion that it influenced it. In .. r1 
fact, I was very much coneerned bocause I had left town and 
]1e was under mv care when I left and come back and find that 
the thing· had progressed into this Rtate. 
By Mr. Warren: 
Q. What effect, if any, would the injury have upon super· 
inducing or bringing on any other trouble? 
A. Well, I think the injury caused it myself. 
Q. You think tl1e injury was the cause of it, 
A. Yes, sir. 
Q. Can you tell the Court, from your professional knowl-
edge, as a physician, in the absence of that injury what would 
have been the situation, if the injury had not occurred Y 
A. It is probable that he would have had no trouble. It is 
quite possibly so. A man doesn't have to have an injury to 
. 
• ~' J?! 
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develop a phlebitis like that, but it is more than probable, 
to my opinion, that the injury was the exciting cause of this 
trouble. 
page 8 } Q. Is it possible from your knowledg·e as a physi-
cian, your professional knowledge, for a man to 
have that trouble of phlebitis or vascular trouble or arterio-
sclerosis, and go along a period time without any trouble? 
A. Yes, sir. 
Q. For periods of time t 
A. Yes, sir. 
Q. For what periods of time do they sometimes gof 
A. It has been years and )rears without ever developing a 
complete obstruction to the blood supply. 
Q. Then I want to ask you, as a physician, from your pro-
fessional knowledge of medicine and of these troubles, what 
in your opinion was the proximate cause of this injury, re-
sulting in the,loss of his leg? 
Mr. John Flam1agan: This question is objected to because 
the witness has testified tllat he is not-familiar with the con-
dition of Mr. Harkrader after about the 21st of May, and 
necessarily the answer calh;; for testimony based upon facts 
which the witness has no knowledge of. 
Mr. Warren: Counsel for the plaintiff replies that he is 
not being asked any question bai:;ed upon his knowledge of 
Mr. Harkrader's condition after he had concluded his treat-
ment of him, but upon his professional Imowledge as to what 
effect the injury that he did know about and which 
page 9 ~ he treated would have upon the latent trouble. 
Now if the reporter will please read him the ques-
tion. 
(Last question read.) 
Mr. Warren: By "proximate cause'' I mean the nearest 
cause to it. 
The Witness : i;v-ell, I think tlle injury received to the 
knee is the cause of his after trouble. 
Mr. Warren: You may ask him . 
• • • 
page 11 r 
• • • 
Inter-Ocean Insurance Co. v. Hal H. Harkrader 61 
Dr. G1,.y Richardson,. 
By Mr. John Flannagan: 
Q. How long does it take arteriosclerosis to develop? 
A. Arteriosclerosis is a very chronic thing, over years and 
years. Usually it develops late in life; seldom seen before 
45~ 50 years of age. From then on, over a period of years. 
Q. Do you know what is the cause of it! 
A. No, sir. 
Q. What do the doctors attribute the cause to be¥ 
A. Well, there are several theories. .Just blood changes 
o~curs with senility. I don't know the cause of arteriosclero-
sis. 
Q. It is a disease flla t usually takes a period of time to 
develop into the acute stag·es ¥ 
A. Yes. 
Q. And during the development period the person afflicted 
has certain symptoms, coldness of the feet, loss of circula-
tion in the leg, and so forth? · 
A. Are you talking abont a chronic arteriosclerosis? 
Q. And pain upon walking? 
A. Are you talk"i.ng about a chronic arteriosclerosis or an 
acuate inflammation such as has reported to have happened 
here? 
page 12 ~ Q. I am talking about one that is developing and 
before it reaches the acute stage. 
A. Well, there is no such thing· as an acute stage of a 
simple -arteriosclerosis, unless it is complicated with some 
phlebitis or irritation such as he bad. Chronic arteriosclerosis 
will develop slowly. 
Q. It has certain symptoms; pain in the leg when you walk, 
numbness in the leg, coldness in the leg 7 
A. Not necessarily. 
Q. "'What are the symptoms? 
A. Perhaps there are no symptoms, unless it is compli-
cated. 
Q. What do you mean by "complicated"? 
A. I mean with phlebitis or an irritation of the blood ves-
sels of some sort. 
Q. What is phlebitis? 
A. That is inflammation of the blood vessels with usually 
blood clots in it. There are several diseases, Raynaud 's dis-
ease, Buerger's disease, wl1ere the arterial spasms have it, 
but I don't think that this-this is hearsav too-I don't think 
this was a case such as that. So far as simple arteriosclerosis, 
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why any aged man, anybody past 60 will have a certain 
amount of arteriosclerosis. They don't necessarily have cold 
feet or numbness in their legs. 
page 13 ~ Q. That frequently accompanies the disease 
though, does it not? 
A. Not until you get the complications that I am referring 
to, with the phlebitis. 
Q. ·wen., when the numbness appears and the pain caused 
from walking· appears, it has rea-rhed more or less the acute 
stageT 
A. ·well, it is an acute inflammation. 
Q. It is an acute inflammation f 
A. Yes. 
Q. And that is an indic.ation that he had been suffering 
from the disease for some timef 
. A. Not necessarily. 
Q. You say-
A. (Interposing) An acute phlebitis in there could come 
on rather suddenly. The arteriosclerosis is a slowly develop-
ing thing. 
Q. What would you say if a patient had been suffering with 
pain in the legs from walking and numbness in the legs and 
lack of circulation, cold foet, and so forth Y 
A. ·what would I say about what? 
Q. ,vhether that disease had developed to a considerable 
extent. 
A. Yes, if that is the causie of it. There are 
page 14 r other causes of numbness in the feet and legs, but 
if it is caused by arteriosclerosis· and accompany-
ing phlebitis, well that would be the assumption that it was 
advanced. 
• • • • 
page 16 ~ 
• • • • 
Q. Did you examine this man shortly bcf ore this time be-
fore you treated him for this knee trouble, give him a general 
examination and check-up? 
A. Yes, sir. 
Q. What was bis condition then so far as vou were able to 
ascertain, about a month before this 1 "' 
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A. I examined bim sometime within six months before· 
about. I don't know the dates. I examined him for insur-
ance, for an insurance policy, and it was held up for the time 
being on the basis of the previorn~ ~xamination, wherein he 
was found to have a heart skip. The insurance company 
asked for the report of the electrocardiogram. 
Q. What was it? 
A. It was normal and I recommended that he be passed. 
Mr. Warren: That's all. 
page 17} RE-CROSS EXAMINATION,. 
By Mr. John Flannagan! 
Q. That was due to a heart condition? 
A. That tl1ey held up the insurimce policy? 
Q. Yes. 
A. Yes, sir, on the history in there of him having had this 
trouble with his heart. 
Q. What insurance company was that? 
A. I don't remember. I can find out for you when I go 
back to the office. 
Q. What was it, life? 
Mr. Warren: Inter-Ocean Insurance Company. 
Q. Was it life or accident, if you remember? 
A. I think it was life insurance. I don't remember. 
Q. I believe yon stated you had a record of it in your of-
fice. ·wm you examine the record and let the stenographer · 
know the name of the company so she can insert it herein 7 
A. Yes, sir. 
Q. And the date? 
Mr. Warren: vVe will admit it was the Inter-Ocean Insur-
ance Company. 
Mr. John Flannag·an: I am not admitting anything. Just 
let me get the record. 
By Mr. Flannagan: 
Q. ·wm you also give her the date the examina-
page 18 ~ tion was made Y 
A. Yes. · 
A 
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Q. Will that record show the extent of your examination f 
A. No~ sir. Only one copy was made and it was sent to the 
insurance company .. 
Mr. Flannagan: I think that is all .. 
And further this deponent saith not .. 
(Signature waived.) 
Reporter's Note: Dr. Richardson's Office advises that the 
information to have been furnished cannot be found in any 
of the files at his office . 
• • • • 
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